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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1777

RIN 0572-AC26

Water and Waste Disposal Loans and
Grants

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending its regulations
related to the Section 306C Water and
Waste Disposal (WWD) Loans and
Grants Program, which provides water
and waste disposal facilities and
services to low-income rural
communities whose residents face
significant health risks. Specifically,
RUS is modifying the priority points
system in order to give additional
priority points to the colonias that lack
access to water or waste disposal
systems and face significant health
problems. The intent is to ensure that
the neediest areas receive funding.

DATES: This rule is effective August 23,
2012.

FOR FURTHER INFORMATION CONTACT:
Jacqueline M. Ponti-Lazaruk, Assistant
Administrator, Water and
Environmental Programs, Rural Utilities
Service, Rural Development, U.S.
Department of Agriculture, 1400
Independence Avenue SW., STOP 1548,
Room 5147 S, Washington, DC 20250—
1590. Telephone number: (202) 720—
2670, Facsimile: (202) 720-0718.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. The Agency has determined
that this rule meets the applicable
standards provided in section 3 of that
Executive Order. In addition, all State
and local laws and regulations that are
in conflict with this rule will be
preempted. No retroactive effect will be
given to the rule and, in accordance
with section 212(e) of the Department of
Agriculture Reorganization Act of 1994
(7 U.S.C. 6912(e)), administrative appeal
procedures must be exhausted before an
action against the Department or its
agencies may be initiated.

Regulatory Flexibility Act Certification

RUS has determined that this rule
will not have a significant economic
impact on a substantial number of small
entities, as defined in the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
RUS provides loans to borrowers at
interest rates and on terms that are more
favorable than those generally available
from the private sector. RUS borrowers,
as a result of obtaining federal
financing, receive economic benefits
that exceed any direct economic costs
associated with complying with RUS
regulations and requirements.

Information Collection and
Recordkeeping Requirements

This rule contains no new reporting
or recordkeeping burdens under OMB
control number 0572—-0109 that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35).

E-Government Act Compliance

The Agency is committed to the
E-Government Act, which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

Catalog of Federal Domestic Assistance

The programs described by this rule
are listed in the Catalog of Federal
Domestic Assistance Programs under
number 10.770 Water and Waste
Disposal Loans and Grants (Section
306C). The Catalog is available on the
Internet at http://www.cfda.gov.

Executive Order 12372

This program is subject to the
provisions of Executive Order 12372,
Intergovernmental Consultation, which
requires intergovernmental consultation
with State and local officials.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of Title II of the Unfunded
Mandate Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandate
Reform Act of 1995.

National Environmental Policy Act
Certification

The Agency has determined that this
rule will not significantly affect the
quality of the human environment as
defined by the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.). Therefore, this action does not
require an environmental impact
statement or assessment.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on state and local governments.
Therefore, consultation with the states
is not required.

Executive Order 13175

Executive Order 13175 imposes
requirements on Rural Development in
the development of regulatory policies
that have tribal implications or preempt
tribal laws. Rural Development has
determined that this final rule does not
have a substantial direct effect on one or
more Indian tribe(s) or on either the
relationship or the distribution of
powers and responsibilities between the
Federal Government and Indian tribes.
Additionally, during the Proposed Rule
comment period no comments were
filed by elected leaders or staff of
Federally Recognized Indian Tribes.
Thus, this final rule is not subject to the
requirements of Executive Order 13175.
If a tribe determines that this rule has
implications of which Rural
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Development is not aware and would
like to engage in consultation with Rural
Development on this rule, please
contact Rural Development’s Native
American Coordinator at (720) 544—
2911 or AIAN@wdc.usda.gov.

Background

USDA Rural Development (RD) is a
mission area within the U.S.
Department of Agriculture comprised of
the Rural Housing Service, Rural
Business/Cooperative Service and Rural
Utilities Service. Rural Development’s
mission is to increase economic
opportunity and improve the quality of
life for all rural Americans. Rural
Development meets its mission by
providing loans, loan guarantees, grants
and technical assistance through more
than forty programs aimed at creating
and improving housing, businesses and
infrastructure throughout rural America.

The RUS loan, loan guarantee and
grant programs act as a catalyst for
economic and community development.
By financing improvements to rural
electric, water and waste, and telecom
and broadband infrastructure, RUS also
plays a significant role in improving
other measures of quality of life in rural
America, including public health and
safety, environmental protection,
conservation, and cultural and historic
preservation.

The Consolidated Farm and Rural
Development Act (CONACT) authorizes
USDA to provide loans and grants for
the development, storage, treatment,
purification, or distribution of water;
and for the collection, treatment, or
disposal of waste in rural areas. Section
306C of the CONACT directs USDA to
provide loans and grants to Indian
Tribes and other targeted areas, such as
colonias, for the construction of new
water and waste systems, or for the
extension or improvement of such
systems, in rural areas. It should be
noted that the changes to 7 CFR 1777
are meant to only affect those projects
in colonias and do not change the
agency’s rules for administering
assistance that is legislatively mandated
to benefit Federally Recognized Indian
Tribes. The loans and grants are to be
available to provide these facilities only
to communities whose residents face
significant health risks, as determined
by the Secretary, due to the fact thata
significant proportion of the
community’s residents do not have
access to, or are not served by, adequate
affordable water supply systems or
waste disposal facilities. The Agency
provides such loans and grants through
its regulation, 7 CFR 1777, providing
assistance to colonias along the U.S.
Mexican border.

This rule will change the Rural
Utilities Service’s current prioritization
of potential projects pursuant to 7 CFR
part 1777, which is based upon a point
system, wherein the greatest possible
number of points (50) is given to
proposed projects that seek to provide
water and/or waste disposal services to
a colonia. Colonias are communities
along the U.S.-Mexico border that are
defined in 7 CFR 1777.4 as “‘Any
identifiable community designated in
writing by the State or county in which
it is located; determined to be a colonia
on the basis of objective criteria
including lack of potable water supply,
lack of adequate sewage systems, and
lack of decent, safe and sanitary
housing, inadequate roads and drainage;
and existed and was generally
recognized as a colonia before October
1,1989.”

RUS remains committed to improving
the quality of, and access to, water and
waste services in colonias areas, and
often collaborates and coordinates with
other federal and state funders to do so.
Since 1993, RUS has provided $425.5
million in grants for 519 projects serving
colonias areas. RUS has also provided
funding to Rural Development’s Rural
Housing Service customers, resulting in
$22,137,827 worth of assistance to 6,693
colonia households, which provided
access to community water and waste
systems. In addition, USDA continues to
work with state and local partners to
seek new ways to improve program
delivery in these areas.

In December 2009, the Government
Accountability Office (GAQO) released a
report describing a number of perceived
inadequacies in Federal Government
programs across various agencies
focused on assisting colonias areas. In
the report, GAO recommended that the
Secretary of Agriculture direct Rural
Development to revise its process to
ensure that the agency only provide
Section 306C colonia funds to projects
that benefit colonias, as defined by
Federal statute. While USDA disagrees
with GAQO’s assertion that 306C funds
are currently allocated contrary to
statutory intent, the Agency
understands that more should be done
to ensure that colonias areas most in
need, especially those that remain
unserved, are better targeted for
funding.

In an effort to better serve colonias
areas, and to address concerns raised by
GAO, RUS amends 7 CFR 1777 as it
pertains to projects serving colonias.

Purpose of This Final Rule

This final rule clarifies 7 CFR 1777.12
by including specific information on
documentation to support a

determination of a significant health
risk. The rule also revises 7 CFR 1777.13
to specifically focus on the priority
point system used in selecting projects
for 306C funding. This will ensure that
the colonias that lack access to water or
waste disposal systems, and face
significant health problems, are given
priority consideration for 306C funding.

Comments

RUS published a proposed
rulemaking in the Federal Register on
March 9, 2012 at 77 FR 14307 and
invited interested parties to comment.
One public submission was received
with regard to the need for funding and
education in colonias area. No other
comments were received from any other
source. A summary of the submission
and the Agency’s response is
summarized as follows:

Issue 1: Commenter agreed that the
efforts of the Department of Agriculture
to provide further funding in the form
of grants for potable water and proper
waste management is a good course of
action.

Response: Agency concurs.

Issue 2: Commenter suggested that
education and training must be a key
component in granting aid.

Response: Agency concurs. RUS has
technical assistance providers that work
with colonias areas in terms of
education and training.

Issue 3: Commenter would like USDA
RD to focus on employment projects, as
this will begin to lessen dependency on
federal aid.

Response: Agency concurs. RUS
believes that modern, reliable water and
waste infrastructure can provide the
foundation for economic growth and
future employment opportunities in
colonias areas.

List of Subjects in 7 CFR Part 1777

Community development,
Community facilities, Grant programs—
housing and community development,
Loan programs—housing and
community development, Reporting and
recordkeeping requirements, Rural
areas, Waste treatment and disposal,
Water supply, Watersheds.

For the reasons discussed in the
preamble, the Agency amends 7 CFR
part 1777 as follows:

PART 1777—SECTION 306C WWD
LOANS AND GRANTS

m 1. The authority citation continues to
read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 16
U.S.C. 1005.
m 2. Amend §1777.12 add a sentence to
the end of paragraph (b) introductory
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text and add paragraphs (b)(1) through
(4) to read as follows:

§1777.12 Eligibility.
* * * * *

(b) * * * The following requirements
regarding the documentation must be
followed:

(1) The originating documentation
must come from an independent third
party source that has the experience in
specifying the health or sanitary
problem that currently exists.

(2) The documentation must state
specifically the health or sanitary
problems that exist. General statements
of problems or support for the project
are not acceptable.

(3) Current users of the facility must
be experiencing the current health or
sanitary problem and not future or
possible users.

(4) If no facility exists, documentation
must include specific health and
sanitary problems associated with
individual facilities that currently exist
to warrant the health and sanitary
determination.

m 3. Revise § 1777.13 to read as follows:

§1777.13 Project priority.

Paragraphs (a) through (d) of this
section indicate items and conditions
which must be considered in selecting
applications for further development.
When ranking eligible applications for
consideration for limited funds, Agency
officials must consider the priority
items met by each application and the
degree to which those priorities are met.

(a) Applications. The application and
supporting information submitted with
it will be used to determine applicant
eligibility and the proposed project’s
priority for available funds. Applicants
determined ineligible will be advised of
their appeal rights in accordance with 7
CFR part 11.

(b) State Office review. All
applications will be processed and
scored in the area office and then
reviewed for funding priority at the
State Office using RUS Bulletin 1777-2.
Eligible applicants that cannot be
funded will be advised that funds are
not available and advised of their appeal
rights as set forth in 7 CFR part 11.

(c) National Office. The National
Office will allocate funds on a project-
by-project basis as requests are received
from the State Office. If the amount of
funds requested exceeds the amount of
funds available, the total project score
will be used to select projects for
funding. The RUS Administrator may
assign up to 35 additional points which
will be considered in the total points for
items such as geographic distribution of
funds, severity of health risks, etc.

Unobligated funds will be pooled by
mid-August of each year and made
available to all States with eligible
colonias applicants on a case-by-case
basis.

(d) Selection priorities. The priorities
described below will be used to rate
applications and in selecting projects for
funding. Points will be distributed as
indicated in paragraphs (d)(1) through
(d)(6) of this section and will be used in
selecting projects for funding.

(1) Population. The proposed project
will serve an area with a rural
population:

(i) Not in excess of 1,500—30 points.

(ii) More than 1,500 and not in excess
of 3,000—20 points.

(iii) More than 3,000 and not in excess
of 5,500—10 points.

(2) Income. The median household
income of population to be served by
the proposed project is:

(i) Not in excess of 50 percent of the
statewide nonmetropolitan median
household income—40 points.

(ii) More than 50 percent and not in
excess of 60 percent of the statewide
nonmetropolitan median household
income—20 points.

(iii) More than 60 percent and not in
excess of 70 percent of the statewide
nonmetropolitan median household
income—10 points.

(3) Joint financing. The amount of
joint financing committed to the
proposed project is:

(i) Twenty percent or more private,
local, or State funds except Federal
funds channeled through a State
agency—10 points.

(ii) Five to 19 percent private, local,
or State funds except Federal funds
channeled through a State agency—5
points.

(4) Colonia. (See definition in
§1777.4). The proposed project will
provide water and/or waste disposal
services to the residents of a colonia:—
50 points. Additional points will be
assigned as follows:

(5) Access and health risks for
colonias. (i) A colonia that lacks access
to both water and waste disposal
facilities, resulting in a significant
health risk—50 points.

(ii) A colonia that lacks access to
either water or waste disposal facilities,
resulting in a significant health risk—40
points.

(iii) A colonia that has access to water
and waste disposal facilities, but is
facing a significant health risk—15
points.

(6) Discretionary. In certain cases, and
when a written justification is prepared,
the State Program Official with loan/
grant approval authority may assign up
to 15 points for items such as natural

disaster, to improve compatibility/
coordination between RUS’ and other
agencies’ selection systems, to assist
those projects that are the most cost
effective, high unemployment rate,
severity of health risks, etc.

Dated: July 18, 2012.
Jonathan Adelstein,
Administrator, Rural Utilities Service.
[FR Doc. 2012—18017 Filed 7—23—12; 8:45 am]
BILLING CODE 3410-15-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 362
RIN 3064-AD88

Permissible Investments for Federal
and State Savings Associations:
Corporate Debt Securities

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: This final rule amends FDIC
regulations to prohibit any insured
savings association from acquiring or
retaining a corporate debt security
unless it determines, prior to acquiring
such security and periodically
thereafter, that the issuer has adequate
capacity to meet all financial
commitments under the security for the
projected life of the investment. An
issuer would satisfy this requirement if,
based on the assessment of the savings
association, the issuer presents a low
risk of default and is likely to make full
and timely repayment of principal and
interest.

This final rule adopts the proposed
creditworthiness standard with the
clarifying revision described below. In
the final rule, the phrase “projected life
of the investment” has been revised to
“projected life of the security” to more
closely track the language in the Office
of the Comptroller of the Currency’s
(“OCC”) final rule.* The clarifying
revision addresses ambiguities in the
proposed rule and harmonizes the final
rule with the final rule adopted by the
OCC regarding permissible investments
for national banks.2
DATES: Effective Date: The final rule is
effective on July 21, 2012.

FOR FURTHER INFORMATION CONTACT: Kyle
Hadley, Chief, Examination Support
Section, (202) 898—-6532, Division of
Risk Management Supervision; Eric
Reither, Capital Markets Specialist,
(202) 898-3707, Division of Risk

177 FR 35253. (June 13, 2012).
2]d. at 35257.
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Management Supervision; Suzanne
Dawley, Senior Attorney, Bank
Activities Section, (202) 898—6509; or
Rachel Jones, Attorney, Bank Activities
Section, (202) 898-6858.
SUPPLEMENTARY INFORMATION:

I. Background

Under section 28(d) (“‘Section 28(d)”’)
of the Federal Deposit Insurance Act
(“FDI Act”), federal and state savings
associations generally are prohibited
from acquiring or retaining, either
directly or through a subsidiary, a
corporate debt security that is rated
below investment grade. Section 939(a)
(““Section 939(a)”’) of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (“Dodd-Frank Act”)
amends Section 28(d) by replacing the
investment-grade standard with a
requirement that any corporate debt
security investment held by a savings
association must satisfy standards of
creditworthiness established by the
FDIC. This amendment is effective for
all savings associations on July 21, 2012.

On December 15, 2011, the FDIC
issued a notice of proposed rulemaking
(“NPR” or “Proposed Rule”), seeking
comment on a proposal to amend the
FDIC’s regulations in accordance with
the requirements of Section 28(d).
Specifically, the proposed rule would
amend 12 CFR Part 362 to prohibit any
insured savings association from
acquiring or retaining a corporate debt
security unless it determines, prior to
acquiring such security and periodically
thereafter, that the issuer has adequate
capacity to meet all financial
commitments under the security for the
projected life of the investment. An
issuer would satisfy this requirement if,
based on the assessment of the savings
association, the issuer presents a low
risk of default and is likely to make full
and timely repayment of principal and
interest.

This final rule adopts the proposed
creditworthiness standard with the
clarifying revision described below. In
the final rule, the phrase “projected life
of the investment” has been revised to
“projected life of the security” to more
closely track the language in the Office
of the Comptroller of the Currency’s
(“OCC”) final rule.? The clarifying
revision addresses ambiguities in the
proposed rule and harmonizes the final
rule with the final rule adopted by the
OCC regarding permissible investments
for national banks.*

Section 553(d)(3) of the
Administrative Procedure Act (“APA”)
provides that, for good cause found and

377 F.R. 35253. (June 13, 2012).
4]d. at 35257.

published with the rule, an agency does
not have to comply with the
requirement that a substantive rule be
published not less than 30 days before
its effective date. The final rule will be
effective on July 21, 2012.
Consequently, the final rule’s
publication will be less than 30 days
before its effective date. The FDIC
invokes this good cause exception to the
30 day publication requirement because
the statutory amendment 5 that this rule
implements is effective on July 21, 2012.
On that date savings associations will be
prohibited from acquiring or retaining a
corporate debt security that does not
meet the creditworthiness standard
established by the FDIC. As a result,
until the FDIC establishes that standard,
savings associations would not be able
to comply with the statute. However, in
order to allow saving associations
sufficient time to fully develop their
processes for making creditworthiness
determinations, the FDIC is allowing
institutions until January 1, 2013 to
comply with this final rule.

Under Section 28(d)(1) of the FDI Act,
federal and state savings associations
generally are prohibited from acquiring
or retaining, either directly or through a
subsidiary, a corporate debt security
that is not “‘of investment grade.” ¢
Section 28(d)(4) defines investment
grade as follows: “Any corporate debt
security is not of ‘investment grade’
unless that security, when acquired by
the savings association or subsidiary,
was rated in one of the four highest
ratings categories by at least one
nationally recognized statistical rating
organization” (each, an “NRSRO”’).”

Consistent with the requirements of
Section 28(d), section 362.11(b)(1) of the
FDIC’s regulations generally prohibits a
state savings association from acquiring
or retaining a corporate debt security
that is not of investment grade.® Under
12 CFR 362.10(b), the term ‘“‘corporate
debt securities that are not of
investment grade” is defined, in a
manner consistent with Section 28(d),
as, “‘any corporate security that when
acquired was not rated among the four

5 Section 939(a) of the Dodd Frank Wall Street
Reform and Consumer Protection Act.

6 Section 28(d)(1) of the FDI Act, 12 U.S.C.

1831e(d)(1). Under Section 28(d)(2), the investment-

grade requirement does not apply to a corporate
debt security acquired or retained by a “qualified
affiliate” of a savings association, defined as, (i) in
the case of a stock savings association, an affiliate
other than a subsidiary or an insured depository
institution; and (ii) in the case of a mutual savings
association, a subsidiary other than an insured
depository institution, so long as all of the savings
association’s investments in and extensions of
credit to the subsidiary are deducted from the
capital of the savings association.

712 U.S.C. 1831e(d)(4).

812 CFR 362.11(b).

highest rating categories by at least one
nationally recognized statistical rating
organization.” ©

The FDIC currently may require a
state savings association to take
corrective measures in the event a
corporate debt security experiences a
downgrade (to non-investment grade
status) following acquisition. For
example, a savings association may be
required to reduce the level of non-
investment grade corporate debt
security investments as a percentage of
tier 1 or total capital, write-down the
value of the security to reflect an
impairment, or divest the security. The
FDIC addresses nonconforming
investments on a case-by-case basis
through the examination process, and in
view of the risk profile of the savings
association and size and composition of
its investment portfolio.

Section 939(a)(2) of the Dodd-Frank
Act amends Section 28(d) by (a)
removing references to NRSRO credit
ratings, including the investment-grade
standard under paragraph (1) and the
definition of “investment grade” under
paragraph (4); and (b) inserting in
paragraph (1) a reference to ““standards
of creditworthiness established by the
[FDIC]”. Section 939(a) is effective on
July 21, 2012, and, therefore, as of this
date federal and state savings
associations will be permitted to invest
only in corporate debt securities that
satisfy creditworthiness standards
established by the FDIC.10

On December 15, 2011, the FDIC
issued the Proposed Rule to seek
comment on a proposal to amend the
FDIC’s regulations in accordance with
the requirements of Section 28(d).
Specifically, the NPR proposed to
amend 12 CFR part 362 to prohibit any
insured savings association from
acquiring or retaining a corporate debt
security unless it determines, prior to
acquiring such security and periodically
thereafter, that the issuer has adequate
capacity to meet all financial
commitments under the security for the
projected life of the investment. For
purposes of the NPR, an issuer would
satisfy this requirement if, based on the
assessment of the savings association,
the issuer presents a low risk of default
and is likely to make full and timely
repayment of principal and interest. In
addition, on December 15, 2011, the
FDIC proposed guidance to assist

9Id. at 362.10(b). Under section 28(d)(4)(C) of the
FDI Act, however, this term does not include any
obligation issued or guaranteed by a corporation
that may be held by a federal savings association
without limitation as a percentage of assets under
section 5(c)(1)(D), (E), or (F) of the Home Owners
Loan Act (“HOLA”).

10 See section 939(g) of the Dodd-Frank Act.
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savings associations in meeting due
diligence requirements in assessing
credit risk for portfolio investments.

The FDIC received five comments on
the proposed rule and guidance
document from bank trade groups, a
bank, and an individual. The
commenters generally supported the
NPR and stated that it presented a
workable alternative to the use of credit
ratings. The commenters also raised
specific issues, which are addressed in
more detail below.

After considering the comments, the
FDIC has decided to finalize the
proposed creditworthiness standard,
with the clarifying revision described
below. Additionally, to assist savings
associations in making these
creditworthiness determinations, the
FDIC is publishing a final guidance
document today in this issue of the
Federal Register.The final guidance
document reflects the clarifying
revisions in the final rule, but otherwise
remains unchanged from the proposal.

The final rule revises the proposed
creditworthiness standard to address
ambiguities in the proposed rule and
harmonize the final rule with a final
rule adopted by the OCC regarding
permissible investments for national
banks.1? In the final rule, the phrase
“projected life of the investment” has
been revised to “projected life of the
security” to more closely track the
language in the OCC'’s final rule. This
revision also clarifies that, for purposes
of the final rule, federal and state
savings associations are required to
evaluate the credit risk of a security
through its maturity or projected
maturity date.

II. Description of the Final Rule

In accordance with the requirements
of Section 939(a), the final rule amends
sections 362.9 and 362.11(b)(1) of the
FDIC’s regulations. In section
362.11(b)(1), the final rule replaces the
investment-grade standard, applicable
to permissible corporate debt securities
investments of a state savings
association, with a requirement,
applicable to federal and state savings
associations, that prior to acquiring a
corporate debt security and periodically
thereafter, the savings association must
determine that the issuer has adequate
capacity to meet all financial
commitments under the security for the
projected life of the security. An issuer
satisfies this requirement if the savings
association appropriately determines
that the obligor presents low default risk
and is likely to make timely payments
of principal and interest. The FDIC

1177 FR 35253, 35257.

notes that, in addition to the
requirements of the final rule, any
savings association investment in a
corporate debt security must be
consistent with safety and soundness
principles.

In determining whether an issuer has
an adequate financial capacity to satisfy
all financial commitments under a
security for the projected life of the
security, the FDIC expects savings
associations to consider a number of
factors commensurate with the risk
profile and nature of the issuer.
Although savings associations are
permitted to consider an external credit
assessment for purposes of such
determination, they must supplement
any external credit assessment with due
diligence processes and analyses that
are appropriate for the size and
complexity of the security. A security
rated in the top four rating categories by
an NRSRO is not automatically deemed
to satisfy the creditworthiness standard.
The more complex a security’s
structure, the greater the expectations,
even when the credit quality is
perceived to be very high.

Comments from industry associations
expressed concern regarding the scope
and depth of the proposed due diligence
requirements, particularly for smaller
institutions. The FDIC believes that the
proposed standard of creditworthiness
and associated due diligence
requirements are consistent with those
under the ratings-based standard and
existing due diligence requirements and
guidance. Under the existing ratings-
based standard set forth in part 362,
savings associations are expected to
avoid sole reliance on a credit rating to
evaluate the credit risk of a security, and
consistently have been advised through
guidance and other supervisory
materials to supplement any use of
credit ratings with additional research
on the credit risk of a particular
security. Accordingly, the FDIC does not
expect the final rule to materially
change the investment risk-management
practices of most savings associations or
the scope of permissible corporate debt
securities investments under part 362.

Also, in today’s Federal Register, the
FDIC is publishing a final guidance
document to assist savings associations
in determining whether a corporate debt
security is permissible for investment
under part 362, and to further explain
the FDIC’s expectations with regard to
regulatory due diligence requirements.
The final guidance document reflects
the clarifying revisions in the final rule,
but otherwise remains unchanged from
the proposed guidance document. The
final guidance document describes the
factors savings associations should

consider in evaluating the
creditworthiness of an issuer;
particularly the issuer’s capacity to
satisfy all financial commitments under
the security for the projected life of the
security. While the guidance explains
the FDIC’s expectations in more detail,
the FDIC’s regulations require savings
associations to understand and evaluate
the risks of purchasing investment
securities. Savings associations should
not purchase securities for which they
do not understand the relevant risks.

The FDIC is not revising its current
supervisory practice with respect to
nonconforming corporate debt securities
investments. That is, if a security
acquired in compliance with the final
rule experiences credit impairment or
other deterioration following its
acquisition, the FDIC may require a
savings association to take corrective
measures on a case-by-case basis.

In addition to the revisions described
above, the final rule makes conforming,
technical amendments to section 362.9
of the FDIC’s regulations to expand the
scope of the rule to federal savings
associations 12 and reflect the
abolishment of the Office of Thrift
Supervision under section 313 of the
Dodd-Frank Act.

Effective Date

In the NPR, the FDIC proposed an
effective date of July 21, 2012, in
accordance with the requirements of
section 939(a) of the Dodd-Frank Act.
However, industry commenters
expressed concern that savings
associations would not have sufficient
time to develop processes for making
creditworthiness determinations on new
securities purchased before the effective
date of this final rule. These
commenters suggested that the FDIC
adopt a one-year transition period
before the FDIC requires compliance
with the rule. One commenter also
requested an additional year beyond the
transition period to allow for review of
existing securities held by the
institution. The FDIC recognizes that it
may take time for some savings
associations to develop the systems and
processes necessary to make
creditworthiness determinations under
the new standard. Therefore, the FDIC is
providing a transition period until
January 1, 2013, to allow savings
associations to come into compliance
with this final rule. However, as
proposed, the final rule is effective as of
July 21, 2012.

The final rule does not grandfather
any corporate debt securities acquired

12 Currently, section 362.11(b) applies only to
insured state savings associations.
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before the effective date and, therefore,
savings associations are permitted to
retain only those securities for which
the savings association determines that
(as of the effective date and periodically
thereafter) the issuer has adequate
capacity to satisfy all financial
commitments under the security for the
projected life of the security. This
treatment for previously acquired
securities is consistent with the
requirements of Section 28(d) and the
final rule, which prohibit a savings
association from acquiring or retaining
any corporate debt security that does
not satisfy the creditworthiness
standard described in this final rule.
Accordingly, the final rule seeks to
emphasize that savings associations
must periodically re-evaluate the
likelihood of repayment for securities
retained in their investment portfolios
in view of any changes in economic
conditions that may affect a security’s
credit risk. Savings associations will
still have until the end of the transition
period, January 1, 2013, to evaluate their
existing holdings and ensure that they
meet the revised standard.

IIL. Implementation Guidance

Together with this final rule, the FDIC
is publishing guidance for savings
associations’ investment activities. This
final guidance document reflects the
FDIC’s expectations for savings
associations as they review their
systems and consider any changes
necessary to comply with the provisions
for assessing credit risk in this final
rule. The guidance describes factors
institutions should consider with
respect to certain types of investment
securities to assess creditworthiness and
to continue conducting their activities
in a safe and sound manner.

As noted above, FDIC regulations
require that savings associations
conduct their investment activities in a
manner that is consistent with safe and
sound practices. Neither the final rules,
nor the final guidance document,
change this requirement. The FDIC
expects savings associations to continue
to follow safe and sound practices in
their investment activities.

IV. Regulatory Analyses

A. Administrative Procedure Act (APA)

Section 553(d)(3) of the APA (5 U.S.C.
500 et seq.) provides that, for good cause
found and published with the rule, an
agency does not have to comply with
the requirement that a substantive rule
be published not less than 30 days
before its effective date. The final rule
will be effective on July 21, 2012.
Consequently, the final rule’s

publication will be less than 30 days
before its effective date. The FDIC
invokes this good cause exception to the
30 day publication requirement because
the statutory amendment 13 that this rule
implements is effective on July 21, 2012.
On that date savings associations will be
prohibited from acquiring or retaining a
corporate debt security that does not
meet the creditworthiness standard
established by the FDIC. As a result,
until the FDIC establishes that standard,
savings associations would not be able
to comply with the statute. However, in
order to allow saving associations
sufficient time to fully develop their
processes for making creditworthiness
determinations, the FDIC is allowing
institutions until January 1, 2013 to
comply with this final rule.

B. Paperwork Reduction Act (PRA)

No new collection of information
pursuant to the PRA (44 U.S.C. 3501 et
seq.) is contained in this final rule.

C. Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA),14 the
regulatory flexibility analysis otherwise
required under section 604 of the RFA
is not required if an agency certifies that
the rule will not have a significant
economic impact on a substantial
number of small entities (defined for
purposes of the RFA to include banks
with assets less than or equal to $175
million) 15 and publishes its
certification and a short, explanatory
statement in the Federal Register along
with its rule. For the reasons provided
below, the FDIC certifies that the Final
Rule does not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
regulatory flexibility analysis is not
required.

As discussed in this Final Rule,
Section 28(d) of the FDI Act, as
amended by Section 939(a) of the Dodd-
Frank Act, prohibits federal and state
savings associations from acquiring or
retaining a corporate debt security that
does not meet FDIC’s standards of
creditworthiness. In accordance with
the requirements of amended Section
28(d), this final rule prohibits savings
associations from investing in a
corporate debt security unless the
savings association determines that the
issuer has adequate capacity to meet all
financial commitments under the
security for the projected life of the
security. Consequently, this final rule

13 Section 939(a) of the Dodd Frank Wall Street
Reform and Consumer Protection Act.

145 U.S.C. 605(b).
155 U.S.C. 601 et seq.

only impacts savings associations that
hold corporate debt security
investments.

In determining whether this final rule
has a significant economic impact on a
substantial number of small savings
associations, the FDIC reviewed the
March 2012 Reports of Condition and
Income (Call Report) data to evaluate
the number of savings associations with
corporate debt securities. There are 1044
insured state and federal savings
associations. Of these 1044 insured
savings associations, 356 reported
investments in other domestic debt
securities on the Call Report, where
thrifts report their investment in
corporate bonds.1¢ Even assuming the
entire amount of other domestic debt
securities listed on the Call Report
represents investment in corporate debt
securities, other domestic debt
securities represents only 0.97 percent
of the aggregate total assets of the 1044
savings associations.

Moreover, only savings associations
with total assets of $175 million or less
apply for purposes of the RFA analysis.
When applying this additional size
criterion, only 80 institutions list other
domestic debt securities in their Call
Report. For these smaller savings
institutions, the total amount listed as
investment in other domestic debt
securities represents only 0.45 percent
of the total assets. And only eight of
these smaller thrifts have concentrations
in other domestic debt securities that
exceed 50 percent of their tier 1 capital.
Due to the small investment in
corporate debt securities on small
savings associations’ balance sheets and
due to the existing need to do due
diligence relating to any investment in
order to assure that a savings association
is operating in a safe and sound manner,
the additional compliance burden does
not result in a significant economic
impact on a substantial number of small
savings associations.

C. Small Business Regulatory
Enforcement Fairness Act (SBREFA)

The Office of Management and Budget
has determined that the Final Rule is
not a “major rule” within the meaning
of the relevant sections of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) (5 U.S.C.
801, et seq.). As required by SBREFA,
the FDIC will file the appropriate

16 This line item is where the dollar exposure to
corporate debt securities, along with other forms of
investment, should be slotted according to the Call
Report instructions. This line may also include
investments in instruments other than corporate
debt securities, this limited granularity does not
permit a precise understanding of the exposure to
corporate debt securities.
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reports with Congress and the
Government Accountability Office so
that the final rule may be reviewed.

D. Plain Language

Each Federal banking agency, such as
the FDIG, is required to use plain
language in all proposed and final rules
published after January 1, 2000. (12
U.S.C. 4809) In addition, in 1998, the
President issued a memorandum
directing each agency in the Executive
branch, to use plain language for all new
proposed and final rulemaking
documents issued on or after January 1,
1999. The FDIC sought to present the
Proposed Rule in a simple and
straightforward manner. The FDIC
received no comments on the use of
plain language, and the Final Rule is
identical to the Proposed Rule except
for a clarifying revision.

List of Subjects in 12 CFR Part 362

Administrative practice and
procedure, Authority delegations
(Government agencies), Bank deposit
insurance, Banks, Banking, Investments,
Reporting and recordkeeping
requirements.

Authority and Issuance

For the reasons stated in the
preamble, the Federal Deposit Insurance
Corporation amends part 362 of chapter
III of title 12, Code of Federal
Regulations as follows:

PART 362—ACTIVITIES OF INSURED
STATE BANKS AND INSURED
SAVINGS ASSOCIATIONS

m 1. The authority citation for part 362
continues to read as follows:

Authority: 12 U.S.C. 1816, 1818, 1819(a)
(Tenth), 1828(j), 1828(m), 1828a, 1831a,
1831e, 1831w, 1843(l).

m 2. Amend § 362.9 by revising
paragraph (a) to read as follows:

§362.9 Purpose and scope.

(a) This subpart, along with the notice
and application procedures in subpart H
of part 303 of this chapter, implements
the provisions of section 28(a) of the
Federal Deposit Insurance Act (12
U.S.C. 1831e(a)) that restrict and
prohibit insured state savings
associations and their service
corporations from engaging in activities
and investments of a type that are not
permissible for a Federal savings
association and their service
corporations. This subpart also
implements the provision of section
28(d) of the Federal Deposit Insurance
Act (12 U.S.C. 1831e(d)) that restricts
state and federal savings associations
from investing in certain corporate debt

securities. The phrase “activity
permissible for a Federal savings
association” means any activity
authorized for a Federal savings
association under any statute including
the Home Owners’ Loan Act (HOLA) (12
U.S.C. 1464 et seq.), as well as activities
recognized as permissible for a Federal
savings association in regulations issued
by the Office of the Comptroller of the
Currency (OCC) or in bulletins, orders
or written interpretations issued by the
OCG, or by the former Office of Thrift
Supervision until modified, terminated,
set aside, or superseded by the OCC.

* * * * *

m 3. Amend § 362.11 by revising the
section heading, removing the last
sentence of paragraph (b)(1), and adding
two sentences in its place to read as
follows:

§362.11 Activities of insured savings
associations.
* * * * *

(b) EE

(1) * * * On and after July 21, 2012,
an insured savings association directly
or through a subsidiary (other than, in
the case of a mutual savings association,
a subsidiary that is a qualified affiliate),
shall not acquire or retain a corporate
debt security unless the savings
association, prior to acquiring the
security and periodically thereafter,
determines that the issuer of the
security has adequate capacity to meet
all financial commitments under the
security for the projected life of the
security. Saving associations have until
January 1, 2013 to come into
compliance with this treatment of

corporate debt securities.
* * * * *

By order of the Board of Directors.

Dated at Washington, DC, this 18th day of
July, 2012.

Federal Deposit Insurance Corporation
Robert E. Feldman,

Executive Secretary.

[FR Doc. 2012-17860 Filed 7—20-12; 11:15 am]
BILLING CODE 6714-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 362

Guidance on Due Diligence
Requirements for Savings
Associations in Determining Whether a
Corporate Debt Security Is Eligible for
Investment

AGENCY: Federal Deposit Insurance
Corporation.
ACTION: Final guidance.

SUMMARY: On December 15, 2011, the
FDIC proposed guidance to assist
savings associations in conducting due
diligence to determine whether a
corporate debt security is eligible for
investment under the Proposed Rule.
Today, the FDIC is finalizing the
guidance. The final guidance document
includes clarifying language adopted in
the final rule, but otherwise, is being
finalized as proposed.

DATES: Effective Date: This guidance is
effective July 21, 2012.

FOR FURTHER INFORMATION CONTACT: Kyle
Hadley, Chief, Examination Support
Section, (202) 898-6532, Division of
Risk Management Supervision; Eric
Reither, Capital Markets Specialist,
(202) 898—-3707, Division of Risk
Management Supervision; Suzanne
Dawley, Senior Attorney, Bank
Activities Section, (202) 898—6509; or
Rachel Jones, Attorney, Bank Activities
Section, (202) 898-6858.
SUPPLEMENTARY INFORMATION:

Background

Effective on July 21, 2012, section
939(a) (“section 939(a)”’) of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (“Dodd-Frank Act”)
amends section 28(d) (“section 28(d)”’)
of the Federal Deposit Insurance Act
(“FDI Act”) to prohibit a savings
association from acquiring or retaining a
corporate debt security that does not
satisfy creditworthiness standards
established by the Federal Deposit
Insurance Corporation (“FDIC”). On
December 15, 2011, the FDIC published
for public comment a proposed rule
(“Proposed Rule” or “NPR”) to
implement the requirements of section
939(a). Under the Proposed Rule, an
insured savings association would be
prohibited from acquiring or retaining a
corporate debt security unless it
determines, prior to acquiring the
security and periodically thereafter, that
the issuer has adequate capacity to
satisfy all financial commitments under
the security for the projected life of the
investment. The final rule clarifies the
proposed creditworthiness standard; in
the final rule, the phrase “the projected
life of the investment” has been revised
to “the projected life of the security” to
more closely track the language in the
Office of the Comptroller of the
Currency’s (OCC) final rule. Today, the
final rule is being published in the
Federal Register.

Under Section 28(d) of the FDI Act,
federal and state savings associations
generally are prohibited from acquiring
or retaining, either directly or indirectly
through a subsidiary, a corporate debt
security that is rated below investment
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grade. Section 939(a) amends Section
28(d) by replacing the investment-grade
standard with a requirement that any
corporate debt security investment by a
savings association satisfy standards of
creditworthiness established by the
FDIC. This amendment is effective for
all savings associations on July 21, 2012.

On December 15, 2011, the FDIC
issued the proposed guidance document
together with the Proposed Rule, to seek
comment on the FDIC’s proposed
implementation of Section 939(a).
Specifically, the NPR proposed to
amend section 362.11(b) of the FDIC’s
regulations to prohibit an insured
savings association from acquiring or
retaining a corporate debt security
unless it determines, prior to acquisition
and periodically thereafter, that the
issuer has adequate capacity to satisfy
all financial commitments under the
security for the projected life of the
investment. For purposes of the NPR, an
issuer would satisfy this requirement if,
based on the assessment of the savings
association, the issuer presents a low
risk of default and is likely to make full
and timely repayment of principal and
interest. The proposed guidance
document sets forth the criteria a
savings association should expect to
consider in making such a
determination.

The FDIC received five comments on
the proposed rule and guidance
document from bank trade groups, a
bank, and an individual. The
commenters generally supported the
Proposed Rule and stated that it
presented a workable alternative to the
use of credit ratings.

Some commenters stated that the
“one-size fits-all” due diligence
requirements would create an undue
burden for smaller savings associations.
The FDIC believes that the proposed
standard of creditworthiness and the
due diligence required to meet it are
consistent with those under prior
ratings-based standards and existing due
diligence requirements and guidance.
Even under the prior ratings-based
standards, savings associations of all
sizes should not rely solely on a credit
rating to evaluate the credit risk of a
security, and consistently have been
advised through guidance and other
supervisory materials to supplement
any use of credit ratings with additional
research on the credit risk of a particular
security. Savings associations,
regardless of size, should not purchase
securities for which they do not
understand the relevant risks.

After considering the comments and
the issues raised, the FDIC has decided
to finalize the guidance with the
clarifying revisions adopted in the final

rule, but otherwise as proposed.
Elsewhere in today’s Federal Register,
the FDIC also has published a final rule
to amend the FDIC’s regulations in
accordance with the requirements of
Section 28(d). Both the final rule and
final guidance document are effective as
of July 21, 2012. The final rule provides
for a transition period until January 1,
2013 to provide savings associations
time to come into compliance with the
final rule and guidance.

Final Guidance

The final guidance document
provides supervisory expectations for
savings associations conducting due
diligence to determine whether a
corporate debt securities investment
satisfies the creditworthiness
requirements of the final rule—that is,
whether the issuer has adequate
capacity to satisfy all financial
commitments under the security for the
projected life of the security. The FDIC
expects savings associations to conduct
appropriate ongoing reviews of their
corporate debt investment portfolios to
ensure that the composition of the
portfolio is consistent with safety and
soundness principles and appropriate
for the risk profile of the institution as
well as the size and complexity of the
portfolio.

Text of Final Guidance

The text of the final supervisory
guidance regarding the FDIC’s
expectations for insured savings
associations conducting due diligence to
assess the credit risk of a corporate debt
security, in accordance with the
requirements of 12 CFR 362.11(b),
follows.

Purpose

The Federal Deposit Insurance
Corporation (“FDIC”) is issuing this
guidance document (“Guidance”) to
establish supervisory expectations for
savings associations conducting due
diligence to determine whether a
corporate debt security is eligible for
investment under 12 CFR part 362.
Section 362.11(b) of the FDIC’s
regulations implements Section 28(d) of
the FDI Act (as amended by section
939(a) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act),
and prohibits an insured savings
association from acquiring or retaining a
corporate debt security unless it
determines, prior to acquiring the
security and periodically thereafter, that
the issuer has adequate capacity to
satisfy all financial commitments under
the security for the projected life of the
security. An issuer satisfies this
requirement if, based on the assessment

of the savings association, the issuer
presents a low risk of default and is
likely to make full and timely
repayment of principal and interest. The
investment also must be consistent with
safe and sound banking practices.

Background

Part 362 of the FDIC’s regulations sets
forth the requirements for determining
whether securities have appropriate
credit quality and marketability
characteristics to be purchased and held
by insured savings associations. Under
section 362.11(b), a savings association
may acquire or retain a corporate debt
security only if the issuer has adequate
capacity to satisfy all financial
commitments under the security for the
projected life of the security. An issuer
satisfies this requirement if, based on
the assessment of the savings
association, the issuer presents a low
risk of default and is likely to make full
and timely repayment of principal and
interest.

Savings associations must be able to
demonstrate that their investment
securities meet applicable credit quality
standards. This Guidance sets forth
criteria that savings associations should
consider when conducting due
diligence to determine whether a
security is eligible for investment under
part 362.

The federal banking agencies have
maintained long-standing supervisory
guidance that banks and savings
associations implement a risk
management process to ensure that
credit risk, including the credit risk of
an investment portfolio, is effectively
identified, measured, monitored, and
controlled. The 1998 Interagency
Supervisory Policy Statement on
Investment Securities and End-User
Derivatives Activities (Policy Statement)
provides risk management standards for
the securities investment activities of
banks and savings associations. The
Policy Statement emphasizes the
importance of an institution conducting
a thorough credit risk analysis before
and periodically after the acquisition of
a security. Such analysis would allow
an institution to understand and
effectively manage the risks within its
investment portfolio, including credit
risk, and is an essential element of a
sound investment portfolio risk
management framework. The Policy

10n April 23, 1998, the FDIC, together with the
Federal Reserve Board, National Credit Union
Administration, Office of the Comptroller of the
Currency, and Office of Thrift Supervision, issued
the “Supervisory Policy Statement on Investment
Securities and End-User Derivatives Activities.” As
issued by the OTS, the Policy Statement applied to
both state and Federal savings associations.
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Statement is generally consistent with
the agencies’ Uniform Agreement on the
Classification of Assets and Appraisal of
Securities Held by Banks and Thrifts,
which describes the importance of
management’s credit risk analysis and
its use in examiner decisions

concerning investment security risk
ratings and classifications.2

Determining Whether Securities Are
Permissible Prior to Purchase

The FDIC expects savings associations
to conduct an appropriate level of due
diligence in determining whether a
corporate debt security is eligible for
investment under 12 CFR 362.11(b).
This may include consideration of
internal analyses, third-party research
and analytics including internal risk
ratings, external credit ratings, default
statistics, and other sources of
information appropriate for the
particular security. The depth of the due
diligence should be a function of the
security’s credit quality, the complexity
of the issuer’s financial structure, and
the size of the investment. As an issuer’s
financial structure becomes more
complex, the more credit-related due
diligence an institution should perform,
even when the credit quality is
perceived to be very high. Management
should ensure they understand the
security’s structure and how the
security will perform in various
scenarios throughout the business cycle.
The FDIC expects savings associations
to consider a variety of factors relevant
to the particular security when
determining whether a security is a
permissible and sound investment. The
range and type of specific factors an
institution should consider will vary
depending on the particular type and
nature of the security. As a general
matter, a savings association will have
a greater burden to support its
determination if one factor is
contradicted by a finding under another
factor.

Although part 362 does not provide
specific investment quality
requirements, savings associations
should conduct an appropriate level of
due diligence prior to purchasing a
corporate debt security to ensure that it
is eligible for investment under part
362. A savings association should
review and update this analysis
periodically, as appropriate for the size
and risk profile of the security. By way
of example, appropriate factors a
savings association should consider
include, but should not be limited to,
the following:

2 See, FDIC Financial Institution Letter, 70-2004
(June 15, 2004).

= Confirm spread to U.S. Treasuries is
consistent with bonds of similar credit
quality;

» Confirm risk of default is low and
consistent with bonds of similar credit
quality;

= Confirm capacity to pay through
internal credit analysis that can be
supplemented with other third-party
analytics;

» Understand applicable market
demographics/economics; and

» Understand current levels and
trends in operating margins, operating
efficiency, profitability, return on assets
and return on equity.

Maintaining an Appropriate and
Effective Portfolio Risk Management
Framework

Savings associations should have in
place an appropriate risk management
framework for the level of risk in their
corporate debt investment portfolios.
Failure to maintain an adequate
investment portfolio risk management
process, which includes understanding
key portfolio risks, is considered an
unsafe and unsound practice. Savings
associations should conform to safe and
sound banking practices and, similarly,
should consider appropriate investment
portfolio risks in connection with the
acquisition of a corporate debt security.3

Having a strong and robust risk
management framework appropriate for
the level of risk of a savings
association’s investment portfolio is
particularly critical for managing
portfolio credit risk. A key role for
management in the oversight process is
to translate the risk tolerance levels
established by the board of directors
into a set of internal operating policies
and procedures that govern the
institution’s investment activities.
Specifically, investment policies should
provide credit risk concentration limits.
Such limits may apply to concentrations
relating to a single or related issuer, a
geographical area, and obligations with
similar characteristics. Savings
associations with investment portfolios
that lack diversification in one of the
aforementioned areas should enhance
their monitoring and reporting systems.
Safety and soundness principles
warrant effective concentration risk
management programs to ensure that
credit exposures do not reach an
excessive level.

Savings associations should identify
and measure the risks of their
investments periodically after
acquisition. Such analyses allow an
institution to understand and effectively
manage the risks of its investment

3 See supra footnote 1.

portfolio, including credit risk, and are
an essential element of a sound
investment portfolio risk management
framework. Exposure to each type of
risk for each security should be
measured and aggregated with similar
exposures on an institution-wide basis.
Risk measurement should be obtained
from sources independent of sellers or
counterparties and should be
periodically validated. Irrespective of
any contractual or other arrangements,
savings associations are responsible for
understanding and managing the risks
of all of their investments.

By order of the Board of Directors.

Dated at Washington, DC, this 18th day of
July, 2012.

Federal Deposit Insurance Corporation
Robert E. Feldman,

Executive Secretary.

[FR Doc. 2012-17854 Filed 7-20-12; 11:15 am]
BILLING CODE 6714-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301

[TD 9596]

RIN 1545-BK39

Disregarded Entities and the Indoor

Tanning Services Excise Tax;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to temporary regulations (TD
9596), which were published in the
Federal Register on June 25, 2012 (77
FR 37806) relating to disregarded
entities (including qualified subchapter
S subsidiaries) and the indoor tanning
services excise tax.

DATES: This correction is effective on
July 24, 2012, and applies on and after
June 25, 2012.

FOR FURTHER INFORMATION CONTACT:
Michael H. Beker, (202) 622—3130 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The temporary regulations (TD 9596)
that are the subject of this correction are
under section 7701 of the Internal
Revenue Code.

Need for Correction

As published, the temporary
regulations contain errors that may
prove to be misleading and are in need
of clarification.
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List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Correction of Publication

Accordingly, 26 CFR part 301 is
corrected by making the following
correcting amendment:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§301.7701-2T [Corrected]

m Par. 2. Section 301.7701-2T is revised
to read as follows:

§301.7701-2T Business entities;
definitions (temporary).

(a) Through (c)(2)(iv) [Reserved]. For
further guidance, see § 301.7701-2(a)
through (c)(2)(iv).

(A) In general. Section 301.7701—
2(c)(2)(i) (relating to certain wholly
owned entities) does not apply to taxes
imposed under Subtitle C—Employment
Taxes and Collection of Income Tax
(Chapters 21, 22, 23, 23A, 24 and 25 of
the Internal Revenue Code). However,
§301.7701-2(c)(2)(i) does apply to
withholding requirements imposed
under section 3406 (backup
withholding). The owner of a business
entity that is disregarded under
§301.7701-2 is subject to the
withholding requirements imposed
under section 3406 (backup
withholding). Section 301.7701—
2(c)(2)(i) also applies to taxes imposed
under Subtitle A, including Chapter 2—
Tax on Self Employment Income. The
owner of an entity that is treated in the
same manner as a sole proprietorship
under § 301.7701-2(a) will be subject to
tax on self-employment income.

(B) [Reserved]. For further guidance,
see §301.7701-2(c)(2)(iv)(B).

(C) Exceptions. For exceptions to the
rule in § 301.7701-2(c)(2)(iv)(B), see
sections 31.3121(b)(3)-1(d), 31.3127—
1(c), and 31.3306(c)(5)-1(d).

(D) through (c)(2)(v) [Reserved]. For
further guidance, see § 301.7701—
2(c)(2)(iv)(D) through (c)(2)(v).

(vi) Tax liabilities with respect to the
indoor tanning services excise tax—(A)
In general. Notwithstanding any other
provision of § 301.7701-2, § 301.7701—
2(c)(2)(i) (relating to certain wholly
owned entities) does not apply for
purposes of—

(1) Federal tax liabilities imposed by
Chapter 49 of the Internal Revenue
Code;

(2) Collection of tax imposed by
Chapter 49 of the Internal Revenue
Code; and

(3) Claims of a credit or refund related
to the tax imposed by Chapter 49 of the
Internal Revenue Code.

(B) Treatment of entity. An entity that
is disregarded as an entity separate from
its owner for any purpose under
§301.7701-2 is treated as a corporation
with respect to items described in
paragraph (c)(2)(vi)(A) of this section.

(d) through (e)(4) [Reserved]. For
further guidance, see § 301.7701-2(d)
through (e)(4).

(5) Paragraphs (c)(2)(iv)(A) and
(c)(2)(iv)(C) of this section apply to
wages paid on or after November 1,
2011. For rules that apply to paragraph
(c)(2)(iv)(A) of this section before
November 1, 2011, see 26 CFR part 301
revised as of April 1, 2009. However,
taxpayers may apply paragraphs
(c)(2)(iv)(A) and (c)(2)(iv)(C) of this
section to wages paid on or after January
1, 2009.

(e)(6) through (e)(7) [Reserved]. For
further guidance, see § 301.7701-2(e)(6)
and (e)(7).

(8) Expiration date. The applicability
of paragraphs (c)(2)(iv)(A) and
(c)(2)(iv)(C) of this section expires on or
before October 31, 2014.

(9) Indoor tanning services excise
tax—(i) Effective/applicability date.
Paragraph (c)(2)(vi) of this section
applies to taxes imposed on amounts
paid on or after July 1, 2012.

(ii) Expiration date. The applicability
of paragraph (c)(2)(vi) of this section
expires on or before June 22, 2015.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).

[FR Doc. 2012-17959 Filed 7-23-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2012-0629]

RIN 1625-AA08

Special Local Regulation; Battle on the

Bay Powerboat Race Atlantic Ocean,
Fire Island, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation on the navigable waters of the
Atlantic Ocean off Smith Point Park,
Fire Island, NY during the Battle on the
Bay Powerboat Race. This action is
necessary to provide for the safety of life
of participants and spectators during
this event. Entering into, transiting
through, remaining, anchoring or
mooring within these regulated areas
would be prohibited unless authorized
by the Captain of the Port (COTP) Sector
Long Island Sound.

DATES: This rule is effective August 25
and 26, 2012 and will be enforced from
7 a.m. through 7 p.m. each day.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0629]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Joseph Graun,
Prevention Department, Coast Guard
Sector Long Island Sound, (203) 468—
4544, Joseph.L.Graun@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Battle on the Bay Powerboat Race
has had three separate rulemakings
prior to this rule listed here in
chronological order.

On September 3, 2008 the Coast
Guard published a final rule entitled,
Safety Zone; Patchogue Bay, Patchogue,
NY, in the Federal Register (73 FR
51367) establishing a safety zone on
Patchogue Bay, Patchogue, NY in 33
Code of Federal Regulation (CFR)
165.158 for the Battle on the Bay
Powerboat Race. No comments or
requests for public meeting were
received during the rulemaking.
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On July 6, 2011 the Coast Guard
published a temporary final rule
entitled, Special Local Regulations &
Safety Zones; Marine Events in Captain
of the Port Long Island Sound Zone in
the Federal Register (76 FR 39292)
establishing a special local regulation on
the Great South Bay, Islip, NY in 33 CFR
100.T01-0550 for the Battle on the Bay
Powerboat Race.

On February 10, 2012 the Coast Guard
published a final rule entitled, ““Special
Local Regulations; Safety and Security
Zones; Recurring Events in Captain of
the Port Long Island Sound Zone” in the
Federal Register (77 FR 6954)
establishing a special local regulation on
Patchogue Bay, Patchogue, NY in 33
CFR 100.100 for the Battle on the Bay
Powerboat race. No comments or
request for a public meeting were
received during the rulemaking process.

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule; any delay
encountered in this regulation’s
effective date caused by publishing an
NPRM would be contrary to public
interest since immediate action is
needed to protect both spectators and
participants from the safety hazards
created by this event.

We spoke with the event sponsor for
Battle on the Bay Powerboat Race. They
indicated they are unable to reschedule
the event because the powerboats that
will be racing in the event are part of a
traveling circuit with a schedule
established more than a year ahead of
time, the earliest opportunity to
reschedule the event is 2013. Earlier this
year, the sponsor was attempting to
secure a new location for the event.
After months of meetings with different
towns and filing permits the sponsor
received approval to hold the event in
Suffolk County. When the agreement
was finally reached on May 4, 2012 the
Coast Guard was provided 110 days
notice—an insufficient amount of time
to publish an NPRM (and subsequent
FR) for a new event location. The
sponsor is now aware of the
requirements for submitting a new
marine event application 135 days in

advance and has agreed to comply in
the future.

B. Basis and Purpose

The legal basis for this temporary rule
is 33 U.S.C. 1233 and Department of
Homeland Security Delegation No.
0170.1 which collectively authorize the
Coast Guard to define regulatory special
local regulations.

This temporary rule establishes a
special local regulation in order to
provide for the safety of life on
navigable waters during the Battle on
the Bay Powerboat Race.

C. Discussion of the Final Rule

On Saturday August 25, 2012 and
Sunday August 26, 2012 from 7 a.m.
until 7 p.m. Great South Bay Racing Inc.
will be sponsoring the Battle on the Bay
Powerboat Race, an offshore powerboat
racing regatta. The event will be held on
the Atlantic Ocean off Smith Point Park,
Fire Island, NY and will feature six
classes of offshore powerboats including
vessels from the Extreme Class which
can reach speeds exceeding 200 miles
per hour. The sponsor expects a
minimum of 5,000 spectators for this
event with a portion of them expected
to view the event from recreational
vessels.

The COTP Sector Long Island Sound
has determined the combination of
increased numbers of recreation vessels,
and vessels racing at high speeds has
the potential to result in serious injuries
or fatalities. This special local
regulation temporarily establishes
regulated areas to restrict vessel
movement around the location of the
regatta to reduce the risk associated
with congested waterways. For these
reasons the Coast Guard is establishing
three temporary regulated areas on the
Atlantic Ocean, from August 25, 2012
through August 26, 2012:

(1) Regatta Course Area. This area is
for the exclusive use of registered
regatta participants, safety and support
vessels.

(2) No Entry Area.

(3) Spectator Viewing Area. This area
is for the exclusive use of spectator
vessels. The sponsor will mark this area
with white striped blue buoys.

The geographic locations of these
regulated areas and specific
requirements of this rule are contained
in the regulatory text.

Because a number of spectator vessels
are expected to congregate around the
location of this event, these regulated
areas are needed to protect both
spectators and participants from the
safety hazards created by them
including powerboats traveling at high
speeds. During the enforcement periods,

persons and vessels are prohibited from
entering, transiting through, remaining,
anchoring or mooring within the
regulated areas unless stipulated
otherwise or specifically authorized by
the COTP or the designated
representative. The Coast Guard may be
assisted by other federal, state and local
agencies in the enforcement of these
regulated areas.

The Coast Guard determined that
these regulated areas will not have a
significant impact on vessel traffic due
to their temporary nature, limited size,
and the fact that vessels are allowed to
transit the navigable waters outside of
the regulated areas.

The Coast Guard has ordered special
local regulations and safety zones for
this event taking place in different
locations in the past and has received
no public comments or concerns
regarding the impact to waterway traffic.
Advanced public notifications will also
be made to the local maritime
community by the Local Notice to
Mariners as well as Broadcast Notice to
Mariners.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses of
many of these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The Coast Guard determined that this
rulemaking is not a significant
regulatory action for the following
reasons: The regulated areas are of
limited duration and cover only a small
portion of the navigable waterways.
Furthermore, vessels may transit the
navigable waterways outside of the
regulated areas. Persons or vessels
requiring entry into the regulated areas
may be authorized to do so by the COTP
Sector Long Island Sound or designated
representative.

Advanced public notifications will
also be made to local mariners through
appropriate means, which may include
but are not limited to the Local Notice
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to Mariners as well as Broadcast Notice
to Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit,
anchor or moor within the regulated
areas August 25 and 26, 2012 from
7 am. until 7 p.m.

This temporary special local
regulations will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: The regulated areas
are of limited size and of short duration,
vessels that can safely do so may
navigate in all other portions of the
waterways except for the areas
designated as regulated areas, and
vessels requiring entry into the
regulated areas may be authorized to do
so by the COTP Sector Long Island
Sound or designated representative.
Additionally, before the effective
period, public notifications will be
made to local mariners through
appropriate means, which may include
but are not limited to the Local Notice
to Mariners as well as Broadcast Notice
to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The

Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health

Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a special local
regulation. This rule is categorically
excluded from further review under
paragraph 34(h) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recording requirements,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:
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PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add §100.35T01-0629 to read as
follows:

§100.35T01-0629 Special Local
Regulation; Battle on the Bay Powerboat
Race Atlantic Ocean, Fire Island, NY.

(a) Regulated Areas. All coordinates
are North American Datum 1983 (NAD
83).

(1) “Regatta Course Area’”: All
navigable waters of the Atlantic Ocean
off Smith Point Park within the
following boundaries: Beginning at
point “A” at position 40°43°42” N,
072°51’57” W, then south to point “B”
at position 40°43’17” N, 072°51"43” W,
then east to point “C” at position
40°43’40” N, 072°50'23” W, then east to
point “D” at position 40°44’5” N,
072°49’0” W, then north to point “E” at
position 40°44'31” N, 072°4910” W then
following the shoreline west to the point
of origin point “A”.

(2) “No Entry Area’”: A buffer zone
comprising all navigable waters of the
Atlantic Ocean extending 500 feet
outwards from the border of the
“Regatta Course Area” described above.

(3) “Spectator Viewing Area”: All
navigable waters of the Atlantic Ocean
between 500 feet and 1,000 feet outward
from the portion of the southern
boundary of the “Regatta Course Area”
between the center of the course marked
by point “C” and the eastern boundary
marked by point “D”. The sponsor will
mark this area with white striped blue
buoys.

(b) Special Local Regulations.

(1) In accordance with the general
regulations found in § 100.35 of this
part, entering into, transiting through,
anchoring or remaining within the
regulated areas is prohibited unless
authorized by the Captain of the Port
(COTP) Sector Long Island Sound, or
designated representative.

(2) All persons and vessels are
authorized by the COTP Sector Long
Island Sound to enter areas of this
special local regulation in accordance
with the following restrictions:

(i) “Regatta Course Area”: Access is
limited to registered regatta participants,
safety and support vessels, and official
vessels.

(ii) “No Entry Area”: Access is limited
to safety and support vessels, official
vessels, and registered regatta
participants when actively transiting
into or out of the “Regatta Course Area”.

(iii) “Spectator Viewing Area’: Access
is limited to spectator vessels engaged
in watching the event.

(3) All persons and vessels shall
comply with the instructions of the
COTP Sector Long Island Sound or
designated representative. These
designated representatives are
comprised of commissioned, warrant,
and petty officers of the Coast Guard.
Upon being hailed by a U.S. Coast
Guard vessel by siren, radio, flashing
lights, or other means the operator of a
vessel shall proceed as directed.

(4) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated areas must
contact the COTP Sector Long Island
Sound by telephone at (203) 468—4401,
or designated representative via VHF
radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated areas is granted by
the COTP Sector Long Island Sound or
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the COTP Sector Long Island Sound or
designated representative.

(5) The Coast Guard will provide
notice of the regulated areas prior to the
event through appropriate means, which
may include but are not limited to the
Local Notice to Mariners and Broadcast
Notice to Mariners.

(c) Enforcement Period: This section
will be enforced from 7:00 a.m. until
7:00 p.m. on both August 25, 2012 and
August 26, 2012.

Dated: July 10, 2012.
J.M. Vojvodich,

Captain, U.S. Coast Guard, Captain of the
Port Sector Long Island Sound.

[FR Doc. 2012-17606 Filed 7-23-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2012-0459]

RIN 1625-AA00

Special Local Regulation; San
Francisco Bay Navy Fleetweek Parade

of Ships and Blue Angels
Demonstration

AGENCY: Coast Guard, DHS.

ACTION: Interim rule and request for
comments.

SUMMARY: The Coast Guard is amending
the special local regulation for the San

Francisco Bay Navy Fleetweek Parade of
Ships and Blue Angels Demonstration.
The amendment will increase the
restricted area surrounding U.S. Navy
parade vessels operating in regulated
area “‘Alpha” from 200 yards to 500
yards. When the special local regulation
is activated and subject to enforcement,
this rule would limit the movement of
vessels within 500 yards of any Navy
parade vessel.

DATES: This rule is effective August 23,
2012. Comments and related material
must be received by the Coast Guard on
or before August 23, 2012.

Requests for public meetings must be
received by the Coast Guard on or before
August 13, 2012.

ADDRESSES: Documents mentioned in
this preamble are part of Docket Number
USCG-2012-0459. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on “Open Docket
Folder” on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may submit comments identified
by docket number USCG-2012-0459
using any one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366-9329.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant DeCarol Davis, U.S.
Coast Guard Sector San Francisco,
Waterways Management Division;
telephone 415-399-7443, email
DeCarol.A.Davis@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
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Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
SLR Special Local Regulation

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0459) in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG—2012—-0459) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

The special local regulation for the
San Francisco Bay Navy Fleetweek
Parade of Ships and Blue Angels
Demonstration (‘““SLR”’) is established in
33 CFR 100.1105. This rule amends
section (1), paragraph (c) of 33 CFR
100.1105 to expand the restricted area
surrounding Navy parade vessels
operating in the regulated area from 200
yards to 500 yards. The reason for this
amendment is that we wish to align the
SLR with the most up-to-date Coast
Guard security enforcement procedures
and incorporate language that adds to
the transparency of the regulation for
the public, enabling potential spectators
of the San Francisco Fleetweek events to
better understand, and prepare for, the
Coast Guard’s forthcoming enforcement
actions.

The most recent Coast Guard security
procedures, which generally call for a
500-yard restricted area around
patrolled vessels, are still being
evaluated to determine whether 500
yards can be effectively enforced given

the level of on-water activity
experienced during the San Francisco
Bay Fleetweek events. During
Fleetweek, there are substantially more
recreational users on the water as
spectators, and this crowding may
ultimately require the Coast Guard to
enforce a perimeter that is larger or
smaller than the 500 yards prescribed in
this rule. This amendment is being
promulgated as an interim rule to
implement immediate security measures
needed for safety during Fleetweek
events and to allow for subsequent
changes to the rule should the restricted
area surrounding parade vessels need to
increase or decrease.

The Coast Guard is issuing this
interim rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA)

(5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(1)(B), we find that good cause
exists for not publishing a notice of
proposed rulemaking (NPRM) with
respect to this rule because publishing
an NPRM would be unnecessary.

The existing SLR, which this rule
intends to amend, presently authorizes
the Coast Guard to forbid and control
the movement of vessels in the
regulated areas defined in 33 CFR
100.1105(b). Although this rule amends
the SLR to expand the restricted area
surrounding the Navy parade vessel,
this expansion remains within the
previously defined regulated area in
which the Coast Guard already has the
authority to control vessel movement.
This interim rule does not expand or
contract the authorities promulgated in
the existing SLR. The rule merely
amends the current SLR language to
reflect the most up-to-date Coast Guard
enforcement procedures and provide the
public notice of the enforcement actions
that will be implemented within the
existing regulated area. As this
amendment provides the public with
notice of the Coast Guard’s enforcement
strategies and does not change the scope
of the SLR, we find it unnecessary to
publish an NPRM.

C. Basis and Purpose

The San Francisco Bay Navy
Fleetweek Parade of Ships and Blue
Angels Demonstration occurs annually
in early October on the navigable waters
of San Francisco Bay in California. The
SLR for these events does not currently
contain language that mirrors the
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current Coast Guard security zone
enforcement procedures. Coast Guard
security zone enforcement actions
require that there be an adequate space
cushion surrounding U.S. naval vessels,
so that Coast Guard enforcement assets
may respond to security threats at an
appropriate distance from U.S. naval
vessels to prevent injury, loss of life or
property damage. This amendment is
necessary to reflect the enforcement
actions needed to provide for the safety
and security of the participating U.S.
Navy parade vessels, spectators, event
participants, and other waterways users
from sabotage, subversive acts,
accidents, criminal actions, or other
causes of a similar nature.

The effect of this amendment will be
to communicate to the public the Coast
Guard’s intention to further restrict
general navigation in the vicinity of the
Navy Fleetweek Parade of Ships, within
the existing regulated area, from the
start of the event until the conclusion of
the event. When the special local
regulation is activated, and thus subject
to enforcement, this rule would limit
the movement of vessels within 500
yards of any Navy parade vessel.

D. Discussion of the Interim Rule

The Coast Guard is amending
paragraph (c)(1) of 33 CFR 100.1105, the
special local regulation for the San
Francisco Bay Navy Fleetweek Parade of
Ships and Blue Angels Demonstration.
The amendment will increase the
restricted area surrounding U.S. Navy
parade vessels operating in regulated
area “‘Alpha,” which is defined in 33
CFR 100.1105(b)(1), from 200 yards to
500 yards.

Experiences during security zone
enforcement operations, observations
during boat tactics training, and
discussions with Commanding Officers/
Officers in Charge and tactical
coxswains from Sector San Francisco’s
boat stations, has led the Coast Guard to
determine that a 200-yard (183 meters)
security zone is not adequate for
protecting transiting vessels from
sabotage, subversive acts, accidents,
criminal actions, or other causes of a
similar nature. A 500 yard (457 meters)
security zone increases reaction time,
allows proper assessment of the
situation, and improves the ability of
the tactical coxswains to properly
execute protective measures.

The amendment will prohibit persons
or vessels from entering or remaining
within 500 yards of any Navy parade
vessel.

E. Regulatory Analyses

We developed this rule after
considering numerous statutes and

executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. This interim rule does not
expand or contract the authorities
promulgated in the existing SLR
established in 33 CFR 100.1105. The
rule merely amends the current SLR
language to reflect the most up-to-date
Coast Guard enforcement procedures
and provide the public notice of the
enforcement actions that will be
implemented within the existing
regulated area.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this rule on small entities.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities. We
expect this rule will affect the following
entities, some of which may be small
entities: owners and operators of vessels
intending to fish, sightsee, transit, or
anchor in the waters affected by the
regulated areas. These regulations will
not have a significant economic impact
on a substantial number of small entities
for several reasons: small vessel traffic
will be able to pass safely around the
area and vessels engaged in event
activities, sightseeing and commercial
fishing have ample space outside of the
area governed by the special local
regulations to engage in these activities.
Small entities and the maritime public
will be advised of implementation of the
special local regulation via public notice
to mariners or notice of implementation
published in the Federal Register.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

8. Taking of Private Property

This rule would not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.
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9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This rule is not a “significant energy
action” under Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use because it is not a
“significant regulatory action” under
Executive Order 12866 and is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule will increase the
restricted area surrounding U.S. Navy

parade vessels operating in regulated
area ‘“‘Alpha,” which is defined in 33
CFR 100.1105(b)(1), from 200 yards to
500 yards. This rule is categorically
excluded from further review under
paragraph 34(a) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, and Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—REGATTAS AND MARINE
PARADES

m 1. The authority citation for part 100
continues to read as follows: 33 U.S.C.
1233.

m 2.In § 100.1105 revise paragraph
(c)(1) to read as follows:

§100.1105 San Francisco Bay Navy
Fleetweek Parade of Ships and Blue Angels
Demonstration.

* * * * *

(C] * % %

(1) Except for persons or vessels
authorized by the Coast Guard Patrol
Commander, in regulated area “Alpha”
no person may enter or remain within
500 yards of any Navy parade vessel. No
person or vessel shall anchor, block,
loiter in, or impede the through transit
of ship parade participants or official
patrol vessels in regulated area “Alpha.’
* * * * *

’

Dated: July 12, 2012.
Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2012-17946 Filed 7-23-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117
[Docket No. USCG-2012-0666]

Drawbridge Operation Regulation;
Willamette River, Portland, OR

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs four Multnomah
County bridges: The Broadway Bridge,
mile 11.7, the Burnside Bridge, mile
12.4, the Morrison Bridge, mile 12.8,
and the Hawthorne Bridge, mile 13.1, all
crossing the Willamette River at
Portland, OR. This deviation is
necessary to accommodate the annual
Portland Providence Bridge Pedal event.
This deviation allows the bridges to
remain in the closed position to allow
safe movement of event participants.
DATES: This deviation is effective from

5 a.m. August 12, 2012 through

12:30 p.m. August 12, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2012—
0666 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0666 in the “Keyword”
box and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email the Bridge Administrator, Coast
Guard Thirteenth District; telephone
206—220-7282 email
randall.d.overton@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Multnomah County, has requested a
temporary deviation from the operating
schedule for the Broadway Bridge, mile
11.7, the Burnside Bridge, mile 12.4, the
Morrison Bridge, mile 12.8, and the
Hawthorne Bridge, mile 13.1, all
crossing the Willamette River at
Portland, OR. The requested deviation is
to accommodate the annual Providence
Bridge Pedal event. To facilitate this
event, the draws of the bridges will be
maintained in the closed-to-navigation
positions as follows: the Broadway
Bridge, mile 11.7; the Burnside Bridge,
mile 12.4; Morrison Bridge, mile 12.8;
and the Hawthorne Bridge, mile 13.1,
need not open for vessel traffic from 5
a.m. August 12, 2012 until 12:30 a.m.
August 12, 2012. Vessels which do not
require bridge openings may continue to
transit beneath these bridges during the
closure period. The Broadway Bridge,
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mile 11.7, provides a vertical clearance
of 90 feet in the closed position, the
Burnside Bridge, mile 12.4, provides a
vertical clearance of 64 feet in the
closed position, the Morrison Bridge,
mile 12.8, provides a vertical clearance
of 69 feet in the closed position, and the
Hawthorne Bridge, mile 13.1, provides a
vertical clearance of 49 feet in the
closed position; all clearances are
referenced to the vertical clearance
above Columbia River Datum 0.0. The
current operating schedule for all four
bridges is set out in 33 CFR 117.897.
The normal operating schedule for all
four bridges state that they need not
open from 7 a.m. to 9 a.m. and from
4 p.m. to 6 p.m. Monday through
Friday. This deviation period is from 5
a.m. on August 12, 2012 through 12:30
p.-m. August 12, 2012. The deviation
allows the Broadway Bridge, mile 11.7,
the Burnside Bridge, mile 12.4, the
Morrison Bridge, mile 12.8, and the
Hawthorne Bridge, mile 13.1, across the
Willamette River, to remain in the
closed position and need not open for
maritime traffic from 5 a.m. through
12:30 p.m. on August 12, 2012. The four
bridges shall operate in accordance to
33 CFR 117.897 at all other times.
Waterway usage on this stretch of the
Willamette River includes vessels
ranging from commercial tug and barge
to small pleasure craft. Mariners will be
notified and kept informed of the
bridges’ operational status via the Coast
Guard Notice to Mariners publication
and Broadcast Notice to Mariners as
appropriate. The bridges will be
required to open, if needed, for vessels
engaged in emergency response
operations during this closure period.
In accordance with 33 CFR 117.35(e),
the drawbridges must return to their
regular operating schedules
immediately at the end of the
designated time period. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: July 13, 2012.
Randall D. Overton,
Bridge Administrator.
[FR Doc. 2012—-17945 Filed 7—-23-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2011-0926]
RIN 1625-AA09

Drawbridge Operation Regulation;
Lafourche Bayou, LA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulations governing six bridges
across Bayou Lafourche, south of the
Gulf Intracoastal Waterway in Lafourche
Parish, Louisiana. The Regulations will
now begin on August 1 vice August 15
of each year. In addition, one of the six
bridges, mile 30.6, is to close 15 minutes
earlier than the other bridges. These
closures will facilitate the safe, efficient
movement of staff, students and other
residents within the parish.

DATES: This rule is effective on August
1, 2012.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [USCG—2011-0926], and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0926 in the “Keyword” box, and
then clicking ““Search.” This material is
also available for inspection or copying
at the Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Jim Wetherington, D8 Bridge
Administration Branch, Coast Guard;
telephone 504-671-2128, email
james.r.wetherington@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On April 16, 2012, we published a
notice of proposed rulemaking (NPRM)
entitled, “Drawbridge Operation
Regulation; Lafourche Bayou, LA,” in

the Federal Register (77 FR 22520). We
received one comment on the proposed
rule and it was in favor of the change.
We also received a request for an
additional change specific to the
operating schedule for the SR 308
(South Lafourche (Tarpon)) Vertical Lift
Bridge, mile 30.6, at Galliano, Lafourche
Parish, LA. The staff, teachers and
students of South Lafourche High
School requested that the start time for
this bridge regulation be 15 minutes
earlier, 6:45 a.m. as opposed to 7 a.m.,
to accommodate the school traffic in
this area during school hours. Due to
this request for further modification to
the drawbridge operations not being
included as part of the original NPRM,
it was determined that the Coast Guard
would reopen the NPRM for additional
comments and provide the public
information regarding the additional
modification request. On June 15, 2012,
a notice reopening the comment period
for 20 days was published in the
Federal Register (77 FR 35897). We
received no comments on the modified
proposed rule. No public meeting was
requested, and none was held.

The Coast Guard is issuing this final
rule without a full 30 days before its
effective date under the Administrative
Procedure Act (APA) (5 U.S.C.
553(d)(3)). This provision authorizes an
agency to issue a rule without a full 30
days notice before its effective date
when the agency for good cause finds
that procedure “impracticable,
unnecessary, or contrary to the public
interest.” Under 5 U.S.C. 553(d)(3), the
Coast Guard finds that good cause exists
for making this rule effective in less
than 30 days after publication in the
Federal Register. A standard 30 day
comment period was given for the
NPRM. Only one comment was received
and it was in support of the change.
After the receipt of the additional
request the comment period was re-
opened for an additional 20 days to
allow for further comment. We received
no further comments on this action. It
would be contrary to the public interest
to delay the effective date of this rule by
providing a full 30 days notice. The
school year starts on or about August 1
and this final rule establishes the
operating schedules for the six bridges
to coincide with the school year and
safety needs for students and school
traffic.

B. Basis and Purpose

The legal basis and authorities for this
rule are found in 33 U.S.C. 499; 33 CFR
1.05-1; and Department of Homeland
Security Delegation No. 170.1 which
collectively authorize the Coast Guard
to regulate drawbridge operations.
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The U.S. Coast Guard, at the request
of the Louisiana Department of
Transportation and Development
(LDOTD), in conjunction with the
Lafourche Parish Council, is modifying
the existing operating schedules of six
bridges across Bayou Lafourche south of
the Gulf Intracoastal Waterway in
Lafourche Parish, Louisiana. The six
bridges include: Golden Meadow
Vertical Lift Bridge, mile 23.9; the
Galliano Pontoon Bridge, mile 27.8; the
SR 308 (South Lafourche (Tarpon))
Vertical Lift Bridge, mile 30.6; the Cote
Blanche Pontoon Bridge, mile 33.9; the
Cutoff Vertical Lift Bridge, mile 36.3;
and the Larose Pontoon Bridge, mile
39.1. The modification of the existing
regulations will allow these bridges to
operate on their school year closing
schedule from August 1 through May
31. Changes in the scheduled beginning
of the school year to before August 15
made the regulation confusing to
mariners, the bridge operators and the
public. The change in the effective date
of this rule will allow for most date
changes that are inherent to the school
scheduling process and be in the best
interest of the public and commercial
entities. Additionally, the staff, faculty
and student body of South Lafourche
High School requested that the SR 308
(South Lafourche (Tarpon)) Vertical Lift
Bridge, mile 30.6, from now on called
the Tarpon Bridge, close 15 minutes
earlier, at 6:45 a.m. as opposed to 7 a.m.
The Tarpon Bridge is part of a main
route to and from South Lafourche High
School. The school’s students, staff, and
faculty face a traffic delay and back up
with the current schedule allowing
marine traffic through until just before
7 a.m. This traffic delay causes a 15-
minute back up leading to tardiness of
faculty, staff and students. The request
to add an additional 15 minutes to the
morning closure period will allow for
the students and faculty to better transit
across the bridge in the morning and
will not have a significant effect on the
vessels using the waterway.

At all other times, the bridges will
open on signal, or in accordance with
their published regulation, for the
passage of vessels.

C. Discussion of Comments, Changes
and the Final Rule

One comment was received with
regards to the NPRM from a concerned
citizen who stated that the change made
sense. Based upon this comment, no
changes were made to the proposed
regulation. However, due to the
additional request to further modify the
operation of the Tarpon Bridge, the
comment period was reopened. No

comments were received in reference to
the reopening for comment.

This final rule modifies the starting
date of existing bridge regulations from
August 15 to August 1 to coincide with
local school schedules and increases the
daily regulation of the Tarpon Bridge by
15 minutes. The only changes in the
final rule from those in the proposed
regulatory text are the addition of the
words “unless otherwise indicated”
after the regulation times. Under the
Tarpon Bridge, subpart (3) in the
regulation, the inclusion of specific
regulation times has also been made.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Order 12866 or under
section 1 of Executive Order 13563. The
Office of Management and Budget has
not reviewed it under those Orders.

This rule is not a significant
regulatory action because it merely
modifies the starting date of existing
bridge regulations to coincide with local
school schedules and increases the daily
regulation of the Tarpon Bridge by only
15 minutes.

The changes to these bridge
regulations will allow for better vehicle
traffic service during peak school hours
throughout the year. The new starting
date allows for the flexibility needed to
accommodate an ever changing school
calendar and the new starting time for
the Tarpon Bridge allows for the safe
and timely arrival of students and staff
while still providing vessel traffic a
consistent schedule. This rule allows
vessels ample opportunity to transit this
waterway with proper notification
before and after the peak vehicular
traffic periods.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard received no comments from the
Small Business Administration on this
rule. The Coast Guard certifies under 5

U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the bridges
Monday through Friday except Federal
holidays during the hours of 7 a.m. to
8:30 a.m., from 2 p.m. to 4 p.m. and
from 4:30 p.m. to 5:30 p.m. from August
1 through August 14 and owners or
operators of vessels intending to transit
the Tarpon Bridge between 6:45 a.m.
and 6:59 a.m.

This action will not have a significant
economic impact on a substantial
number of small entities because the
change only adds two weeks to the
current regulation and 15 minutes to the
current Tarpon Bridge regulation. The
current rule has been in effect for these
vessels and waterway users since 2006.
This change extends the effective period
for the known restrictions to coincide
with the full school year and allow for
the safe and expedient arrival of staff
faculty and students as well as other
bridge users, which was the original
intent of this rule.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protestors.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule would not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,

because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “‘significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
regulation of drawbridge operations.
This rule is categorically excluded,
under figure 2—1, paragraph (32)(e), of
the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2.In § 117.465, paragraphs (a)
introductory text and (a)(3) are revised
to read as follows:

§117.465 Lafourche Bayou.

(a) The draws of the following bridges
shall open on signal; except that, from
August 1 through May 31, the draw
need not open for the passage of vessels
Monday through Friday except Federal

holidays from 7 a.m. to 8:30 a.m.; from
2 p.m. to 4 p.m. and from 4:30 p.m. to
5:30 p.m., unless otherwise indicated:

I

(3) SR 308 (South Lafourche (Tarpon))
Bridge, mile 30.6, at Galliano, need not
open for the passage of vessels from
August 1 through May 31, Monday
through Friday except Federal holidays
from 6:45 a.m. to 8:30 a.m.; from 2 p.m.
to 4 p.m. and from 4:30 p.m. to 5:30

p.m.
* * * * *

Dated: July 13, 2012.
Peter Troedsson,

Captain, U.S. Coast Guard, Commander,
Eighth Coast Guard District Acting.

[FR Doc. 2012-17949 Filed 7-23-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2012-0588]
RIN 1625-AA00

Safety Zone; Electric Zoo Fireworks,
East River, Randall’s Island, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of the East River in
the vicinity of Randall’s Island, NY for
a fireworks display. This temporary
safety zone is necessary to protect
spectators and vessels from the hazards
associated with fireworks displays. This
rule is intended to restrict all vessels
from a portion of the East River before,
during, and immediately after the
fireworks event.

DATES: This rule will be effective from
10:30 p.m. on August 31, 2012 until
11:40 p.m. on September 2, 2012. The
rule will be enforced daily from 10:30
p.m. to 11:40 p.m.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0588]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
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Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Ensign Kimberly Farnsworth,
Coast Guard; Telephone (718) 354-4163,
email Kimberly.A.Farnsworth@uscg.mil.
If you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
COTP Captain of the Port

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b) (B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
sufficient information about the event
was not received in time to publish a
NPRM followed by a final rule before
the effective date, thus making the
publication of a NPRM impractical. The
Coast Guard received the information
about the event on June 8, 2012. Any
delay encountered in this regulation’s
effective date by publishing a NPRM
would be contrary to public interest,
since immediate action is needed to
provide for the safety of life and
property on navigable waters from the
hazards associated with fireworks
including unexpected detonation and
burning debris.

B. Basis and Purpose

The legal basis for this rule is 33
U.S.C 1231; 46 U.S.C Chapter 701, 3306,
3703; 50 U.S.C. 191, 195; 33 CFR 1.05—
1, 6.04—1, 6.04—6, 160.5; Public Law
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No.
0170.1.

This temporary safety zone is
necessary to ensure the safety of
spectators and vessels from hazards
associated with the fireworks display.

C. Discussion of the Final Rule

This rule establishes a temporary
safety zone on the waters of the East
River in the vicinity of Randall’s Island,
NY. All persons and vessels shall
comply with the instructions of the
Captain of the Port (COTP) New York or
the designated representative during the
enforcement of the temporary safety
zone. Entering into, transiting through,
or anchoring within the temporary
safety zone is prohibited unless
authorized by the COTP New York, or
the designated representative.

Based on the inherent hazards
associated with fireworks, the COTP
New York has determined that fireworks
launches in close proximity to water
crafts pose a significant risk to public
safety and property. The combination of
increased number of recreational
vessels, congested waterways, darkness
punctuated by bright flashes of light,
and debris especially burning debris
falling on passing or spectator vessels
has the potential to result in serious
injuries or fatalities. This temporary
safety zone will restrict vessels from a
portion of the East River around the
location of the fireworks launch
platform before, during, and
immediately after the fireworks display.

The Coast Guard determined that this
regulated area will not have a significant
impact on vessel traffic due to its
temporary nature and limited size and
the fact that vessels are allowed to
transit the navigable waters outside of
the regulated area.

Advanced public notifications will
also be made to the local mariners
through appropriate means, which will
include, but are not limited to, the Local
Notice to Mariners as well as Broadcast
Notice to Mariners.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The Coast Guard’s implementation of
this temporary safety zone will be of
short duration and is designed to
minimize the impact to vessel traffic on
the navigable waters. This temporary
safety zone will only be enforced for
approximately 70 minutes, in the late
evening. Due to the location, vessels
will be able to transit around the zone
in a safe manner.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

(1) This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit or anchor in
a portion of the navigable waters in the
vicinity of the marine event during the
effective period.

(2) This safety zone would not have
a significant economic impact on a
substantial number of small entities for
the following reasons: This rule will be
in effect for 70 minutes; late at night
when vessel traffic is low, vessel traffic
could pass safely around the safety
zone, and the Coast Guard will notify
mariners before activating the zone by
appropriate means including but not
limited to Local Notice to Mariners and
Broadcast Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
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small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not

an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a temporary safety
zone. This rule is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREA

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C 1231; 46 U.S.C
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Public
Law 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T01-0588 to read as
follows:

§165.T01-0588 Safety Zone; Electronic
Zoo Fireworks, East River, Randall’s Island,
NY.

(a) Regulated Area. The following area
is a temporary safety zone: all navigable
waters of the East River within a 164-
yard radius of the fireworks barge
located in approximate position
40°47'34.14” N, 073°55’48.71” W, in the
vicinity of Randall’s Island, NY,
approximately 200 yards west of the
Southern tip of Randall’s Island Park,
Randall’s Island, NY.

(b) Effective Dates and Enforcement
Periods. This rule will be effective from
10:30 p.m. on August 31, 2012 until
11:40 p.m. on September 2, 2012. The
rule will be enforced daily from 10:30
p.m. to 11:40 p.m.

(c) Definitions. The following
definitions apply to this section:

(1) Designated Representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the Captain of the
Port Sector New York (COTP), to act on
his or her behalf. The designated
representative may be on an official
patrol vessel or may be on shore and
will communicate with vessels via
VHF-FM radio or loudhailer. In
addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(2) Official Patrol Vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP.

(3) Spectators. All persons and vessels
not registered with the event sponsor as
participants or official patrol vessels.

(d) Regulations. (1) The general
regulations contained in 33 CFR 165.23,
as well as the following regulations,
apply.

(2) No vessels, except for fireworks
barge and accompanying vessels, will be
allowed to transit the safety zone
without the permission of the COTP.

(3) All persons and vessels shall
comply with the instructions of the
COTP or the designated representative.
Upon being hailed by a U.S. Coast
Guard vessel by siren, radio, flashing



43170 Federal Register/Vol.

77, No. 142/ Tuesday, July 24, 2012/Rules and Regulations

light, or other means, the operator of a
vessel shall proceed as directed.

(4) Vessel operators desiring to enter
or operate within the regulated area
shall contact the COTP or the
designated representative via VHF
channel 16 or 718-354—4353 (Sector
New York command center) to obtain
permission to do so.

(5) Spectators or other vessels shall
not anchor, block, loiter, or impede the
transit of event participants or official
patrol vessels in the regulated areas
during the effective dates and times, or
dates and times as modified through the
Local Notice to Mariners, unless
authorized by COTP or the designated
representative.

(6) Upon being hailed by a U.S. Coast
Guard vessel or the designated
representative, by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed. Failure
to comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

(7) The COTP or the designated
representative may delay or terminate
any marine event in this subpart at any
time it is deemed necessary to ensure
the safety of life or property.

Dated: July 6, 2012.
G. Loebl,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2012-17947 Filed 7-23-12; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R9-1A-2011-0093;
FF09A30000 123 FXIA16710900000R4]

RIN 1018—-AX96

Endangered and Threatened Wildlife
and Plants; Publishing Notice of
Receipt of Captive-Bred Wildlife
Registration Applications

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are amending
the regulations that implement the
Endangered Species Act (Act) by
establishing public notice-and-comment
procedures for applications to conduct
certain otherwise-prohibited activities
under the Act that are authorized under
the Captive-Bred Wildlife (CBW)
regulations. This action adds procedural
requirements to the processing of

applications for registration under the
CBW regulations. Notices of receipt of
each application will be published in
the Federal Register, and the Service
will accept public comments on each
application for 30 days. If the
registration is granted, the Service will
publish certain findings in the Federal
Register. In addition, for persons
meeting the criteria for registering under
the CBW Program, each registration will
now remain effective for 5 years rather
than 3 years.

DATES: This rule becomes effective on
August 23, 2012.

ADDRESSES: You may obtain information
about permits or other authorizations to
carry out otherwise-prohibited activities
by contacting the U.S. Fish and Wildlife
Service, Division of Management
Authority, Branch of Permits, 4401 N.
Fairfax Drive, Room 212, Arlington, VA
22203; telephone: 703—-358-2104 or (toll
free) 800—358-2104; facsimile: 703—
358—-2281; email:
managementauthority@fws.gov; Web
site: http://www.fws.gov/international/
index.html.

FOR FURTHER INFORMATION CONTACT:
Timothy J. Van Norman, Chief, Branch
of Permits, Division of Management
Authority, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, Suite
212, Arlington, VA 22203; telephone
703—-358-2104; fax 703-358-2281. If
you use a telecommunications device
for the deaf (TDD), call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

The Endangered Species Act of 1973,
as amended (16 U.S.C. 1531 et seq.)
(Act), and its implementing regulations
prohibit any person subject to the
jurisdiction of the United States from
conducting certain activities unless
authorized by a permit. These activities
include take, import, export, and
interstate or foreign commerce of fish or
wildlife species listed as endangered or
threatened under the Act. In the case of
endangered species, the Service may
permit otherwise-prohibited activities
for scientific research or enhancement
of the propagation or survival of the
species. In the case of threatened
species, regulations allow permits to be
issued for the above-mentioned
purposes, as well as zoological,
horticultural, or botanical exhibition;
education; and special purposes
consistent with the Act.

In 1979, the Service published the
Captive-Bred Wildlife (CBW)
regulations at 50 CFR 17.21(g) (44 FR
54002, September 17, 1979) to

streamline Federal permitting
requirements and facilitate captive
breeding of endangered and threatened
species under certain prescribed
conditions. Specifically, under these
regulations, the Service promulgated a
general regulatory permit to authorize
persons to take; export or reimport;
deliver, receive, carry, transport, or ship
in interstate or foreign commerce, in the
course of a commercial activity; or sell
or offer for sale in interstate or foreign
commerce endangered or threatened
wildlife bred in captivity in the United
States. Qualifying persons and facilities
seeking such authorization under the
regulations are required to register with
the Service. By establishing a more
flexible management framework for
regulating routine activities related to
captive propagation, these regulations
have benefited wild populations by, for
example, increasing sources of genetic
stock that can be used to bolster or
reestablish wild populations, decreasing
the need to take stock from the wild,
and providing for research
opportunities.

The authorization granted under the
CBW regulations is limited by several
conditions. These conditions include:

(1) The wildlife is of a species having
a natural geographic distribution not
including any part of the United States,
or the wildlife is of a species that the
Director has determined to be eligible in
accordance with 50 CFR 17.21(g)(5);

(2) The purpose of authorized
activities is to enhance the propagation
or survival of the affected species;

(3) Activities do not involve interstate
or foreign commerce, in the course of
commercial activity, with respect to
nonliving wildlife;

(4) That each specimen of wildlife to
be reimported is uniquely identified by
a band, tattoo, or other means that was
reported in writing to an official of the
Service at a port of export prior to the
export from the United States; and

(5) Any person subject to the
jurisdiction of the United States who
engages in any of the authorized
activities does so in accordance with 50
CFR 17.21(g) and with all other
applicable regulations.

The regulations also specify
application requirements for registration
that are designed to provide the Service
with information needed to determine
whether the applicant has the means to
enhance the propagation or survival of
the affected species. For example, the
application must include a description
of the applicant’s experience in
maintaining and propagating the types
of wildlife sought to be covered under
the registration; documentation
depicting the facilities in which the
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subject wildlife will be maintained must
also be included.

With this final rule, the Service is
amending the CBW regulations to
provide the public with notice of receipt
of applications for CBW registration and
an opportunity to comment on an
applicant’s eligibility to register under
the regulations. If we determine that the
registration should be granted, we will
notify the public by publishing our
findings in the Federal Register that
each registration was applied for in
good faith, will not operate to the
disadvantage of the affected species, and
is consistent with the purposes and
policy set forth in section 2 of the Act.
These procedures will apply to both
original and renewal applications for
registration, as well as applications for
amendment of the registration. In
addition, we will make information we
receive as part of each application
available to the public upon request,
including, but not limited to,
information needed to assess the
eligibility of the applicant, such as the
original application materials, any
intervening renewal applications
documenting a change in location or
personnel, and the most recent annual
report.

By incorporating these procedural
amendments to the CBW regulations,
the Service will increase transparency
and openness in the CBW registration
process, consistent with Executive
Order 13576, “Delivering an Efficient,
Effective, and Accountable
Government,” and the Presidential
Memorandum of January 21, 2009,
which encourage government agencies
to establish a system of transparency,
public participation, and collaboration
by disclosing information to the public.
In addition, with these amendments, we
believe that increased public
participation in the CBW registration
process will lead to better decisions by
assisting the Service in assessing
whether the applicants are capable of
enhancing the propagation or survival of
the species. By incorporating these
procedures to increase transparency and
openness in the registration process,
interested persons’ perceptions of the
fairness of the registration process will
improve, as will their acceptance of our
ultimate determination as to whether
the registration should be granted.

This rule also announces that the
Service will extend the validity of CBW
registrations from 3 years to 5 years.
This discretionary action is being
implemented to reduce the paperwork
burden on CBW holders, as well as
eliminate redundant reviews by the
Service of CBW applications. One
condition of all CBW registrations is the

requirement that CBW holders provide
the Service with an annual report of all
activities that have been conducted
during the previous calendar year.
These reports are reviewed for
consistency, including comparing
reports from different CBW holders that
reported any exchanges. The Service has
found that, with the receipt of these
reports, we have sufficient oversight of
activities to increase the period for
which a CBW registration is valid. With
the combination of annual reports,
renewal applications being submitted
every 5 years, and, if necessary, physical
inspection of CBW holder’s facilities by
the Service or other State and Federal
agencies, the Service can successfully
evaluate the merits of a registered
facility. Therefore, we have concluded
that requiring CBW holders to re-apply
every 3 years is unnecessary.

Summary of Comments and Our
Responses

In our proposed rule (February 21,
2012; 77 FR 9884), we asked interested
parties to submit comments or
suggestions regarding the proposal to
incorporate a public comment period
into the regulations at 50 CFR 17.21(g).
The comment period for the proposed
rule lasted for 30 days, ending March
22, 2012. We received 14 individual
comments during the comment period.
Comments were received from 4
nongovernmental organizations, 3
businesses, and 7 individuals. Of the
commenters, two supported the
proposal to publish the receipt of CBW
applications in the Federal Register and
provide for a 30-day comment period,
and 12 opposed the proposal.
Comments pertained to several key
issues. These issues, and our responses,
are discussed below.

Issue 1: The majority of commenters
expressed concern that the publication
of names of CBW applicants and
locations of facilities would raise the
risk of attacks on breeders or on the
animals, putting these individuals or
organizations at risk of theft or
harassment by individuals opposed to
the activities being conducted by the
applicant. Several commenters believed
that activists would use the permit
process as a way to delay or block
activities through legal challenges. One
commenter felt that it would be
necessary to retain a lawyer when
applying for a CBW registration to fight
against “‘activist organizations” that
would attempt to block or delay the
approval of their application.

Our Response: It is true that, with the
publication of a notice announcing the
receipt of CBW applications, the names
of applicants and the city in which they

reside will be published. The Federal
Register, however, does not publish
addresses or other private information.
While individuals that are interested in
reviewing the applicants can request a
copy, any private information, including
street addresses of individuals, will be
redacted or removed. While it is
possible that individuals or
organizations could harass CBW
applicants, such actions may be illegal
and, if so, the individuals carrying out
those actions may be prosecuted under
relevant laws (e.g., trespass). However,
the Service does not believe that this
potential for illegal harassment is
sufficient grounds for failing to publish
the receipt of CBW applications. As
previously stated, the purpose of
publishing the receipt of CBW
applications is to allow the public the
opportunity to provide the Service with
relevant information about the applying
facilities and their operations. In
addition, for many CBW applicants,
information about their facilities, as
well as addresses and contact
information, have been made readily
available to the public by the facilities
themselves through other sources,
including through advertising on the
Internet, in trade magazines, and in
other publications.

Issue 2: One commenter felt that
politically driven groups would submit
biased information, or information that
would only support their particular
agenda, thus giving the Service an
inaccurate picture of a facility’s ability
to meet the issuance criteria under the
CBW regulations.

Our Response: The Service has a long
history of receiving comments
addressing ESA permit applications. We
considered only substantive information
that assists us in making sound
decisions. Where possible, we attempt
to obtain additional information to
corroborate any information that may
appear biased or based on a particular
organization’s or individual’s views.
While we welcome all comments, the
comments do not constitute a
“popularity contest” in which the
majority of commenters dictate the
Service’s decisions on permit issuance.

Issue 3: Several commenters
expressed a concern that the change to
the regulation would make the CBW
program more restrictive, causing some
current CBW holders, as well as future
CBW applicants, to discontinue
activities with endangered species, thus
reducing the potential for conservation-
based breeding. Several suggested that,
with this reduction in registrants, the
conservation benefits provided by CBW
holders would be reduced. They were
concerned that, with fewer
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organizations registering, activities
authorized under the CBW program
would be driven underground, resulting
in an increase in inbreeding or
diminished conservation value of the
breeding activity. One commenter called
for a ““broader, more inclusive” system
that reduces the burdens on CBW
applicants. Several commenters
expressed a view that, with additional
regulatory requirements and financial
burden on applicants, few individuals
and organizations would apply to
register under the CBW program.

Our Response: The Service
encourages individuals or facilities that
wish to conduct conservation-based
breeding programs with endangered
species to apply to be part of the CBW
program. We do not believe, however,
that the publication of a Federal
Register notice announcing the receipt
of a CBW application, or providing the
public an opportunity to comment on
the merits of an application, will restrict
the CBW program or reduce the number
of individuals or organizations that
submit applications. Further, we do not
believe that this rule will increase the
regulatory or financial burden on
current or potential CBW holders. While
there will be an increase in the
processing time by adding a 30-day
comment period, we do not see that this
creates any significant economic or
regulatory burden on CBW holders or
applicants. Further, we do not believe
that this will result in activities being
driven underground. This regulatory
change is only to provide the public an
opportunity to comment on CBW
applications. No new regulatory or
paperwork burdens are imposed on
applicants or registrants. We do not
believe that law-abiding breeding
operations will begin conducting illegal
activities solely to avoid having the
Service notify the public that an
application has been received.

Issue 4: One commenter stated that
the Service already had a sufficient level
of regulation in place to adequately
carry out the purposes of the CBW
program.

Our Response: These changes to the
CBW regulations will not change how
the CBW program is managed or the
requirements placed on CBW holders.
We do not believe that publishing the
receipt of all CBW applications will
increase the regulatory burden on any
applicant or CBW holder. The intent of
the revision to the CBW regulations is
to increase the transparency of the CBW
program and to encourage the public to
provide us with the best available
information about an applicant or,
possibly, about requirements for
keeping the particular species involved

or some other information that would be
relevant to evaluating the application.

Issue 5: The two commenters who
supported the proposed change to the
regulation expressed concerns that the
CBW program was allowing for
activities that were not consistent with
the Act. They called for greater
oversight of CBW holders and
commercial activities to ensure that
CBW holders were carrying out
conservation efforts and that they were
conducting their activities in a humane
manner.

Our Response: This change to the
regulation is intended to provide the
public an opportunity to comment on
the merits of CBW applications received
by the Service. The rule does not
address or alter any current practices
carried out by the Service on how CBW
holders are regulated. While this
comment is outside the scope of the
rule, the Service is interested in
ensuring that any operation that is
registered under the CBW program uses
proper breeding methods and humane
treatment of their animals. To the extent
possible, the Service does determine
whether a breeding operation is in
compliance with all regulations and
laws addressing humane treatment of
animals and that the activities being
carried out by the operation meet the
purposes of the Act. Inhumane
treatment which falls within the
definition of “harass” (50 CFR 17.3)
would be considered a “take”” under the
Act and thus a violation if the activity
had not specifically been authorized.
Providing for a 30-day comment period
will allow the public to identify any
concerns that they may have and
provide the Service with substantive
information to support any claims of
inappropriate activities.

Issue 6: One commenter, while
agreeing with the action, pointed out
that the Service does not need to
propose a change to the CBW
regulations to increase the validity
period of a CBW registration from 3 to
5 years. Another commenter objected to
this change because it would weaken
the Service’s ability to carry out
appropriate oversight of registered
facilities. The commenter was
concerned that this increase would
reduce the level of oversight that we
have over CBW holders, making it easier
for them to carry out activities that
would be outside the purposes for
which the registration was granted.

Our Response: The first commenter is
correct that no changes need to be made
to the regulations to extend the validity
period to 5 years, nor did the Service
propose such a change to actual
regulations. The proposed rule merely

provided an opportunity for the Service
to announce that it would take this step,
as part of its discretionary permit-
processing actions, to reduce the
application burden on CBW holders in
a manner that will not lower the
Service’s ability to ensure that CBW
holders are complying with all aspects
of their registration. Extending the
period of validity of a CBW registration
will not have a significant effect on the
Service’s ability to monitor registrants
because each CBW holder must submit
an annual report outlining all activities
carried out during the previous year.
The annual reports are reviewed to
ensure that the reported activities
comply with the Act and any permit
conditions placed on the registered
facility. If, when reviewing reports, the
Service discovers some concerns or
issues with a CBW holder, we have the
ability to take action at that time. In
addition, if necessary, the Service or
other State or Federal agencies can
conduct physical inspections of a CBW
holder to investigate any concerns.
Further, many CBW holders apply for
authorization to conduct other activities
that are outside the scope of their CBW
registration. In those instances, the
Service has a second opportunity to
evaluate the merits of the new
application and determine if any
concerns regarding their CBW
registration exist. Extending the validity
time of a CBW registration means that
the holder only needs to reapply every
5 years, reducing their workload to
reapply. Extending the validity time
also reduces unnecessary workload
currently faced by the Service in
processing CBW applicants every 3
years.

Issue 7: Several commenters did not
believe that the Service provided the
public with any evidence that
publishing a notice announcing the
receipt of a CBW application would
improve the effectiveness of the CBW
program. Further, these commenters
saw the change to be unnecessary and
not represent good policy. One
commenter expressed their belief that
there was no need to notify the public
of the receipt of CBW applications and
allow for a comment period because the
applications would be available through
Freedom of Information Act (FOIA)
requests submitted to the Service by
interested parties.

Our Response: We disagree with the
view that this change in the regulation
is unsupported and is bad policy.
Allowing the public an opportunity to
comment on the merits of an application
increases the level of transparency that
the Service can offer in this matter, and
therefore should strengthen the CBW
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program. The comment regarding the
availability of CBW applications
through the FOIA process is correct.
However, FOIA requesters must first be
aware that specific files are available to
request or must make such broad and
vague requests that our efforts to meet
these requests become very time-
consuming. By publishing the receipt of
CBW applications, we are providing
potential FOIA requesters the
opportunity to satisfy any potential
interest in a file before a FOIA request
is necessary or to better define their
FOIA request to minimize the burden on
the Service.

Issue 8: Two commenters felt this
regulation fails to meet the requirements
of Executive Order 13576. One
commenter claimed this regulation
accomplishes the opposite of the
Executive Order, whereas another stated
that the Executive Order is irrelevant to
permits.

Our Response: The Service disagrees
with these statements. The purpose of
the Executive Order is to increase
transparency across all aspects of
government, including the Service’s
permitting process. While the Executive
Order does focus on rulemaking, we
believe that providing the public with
the opportunity to comment on
applications that the Service receives
does improve our permit processing and
can provide a benefit to the
conservation work that applicants and
the Service are carrying out through the
CBW program.

Issue 9: One commenter stated that
the Act is an archaic piece of legislation
and needs “‘a total revamp.”

Our Response: Whether changes
should be made to the legislation is a
matter for Congress to address and is
outside the scope of this rulemaking.

Issue 10: Many commenters expressed
a view that this change to the CBW
regulations would create unnecessary
delays in the processing of applications.
One commenter stated that increasing
processing time by 35—-40 days is
unrealistic. Several commenters felt that
public notice will also drastically
increase processing time if comments
that are received result in the Service
making additional inquiries to
investigate any claims made during the
public comment period. Several
commenters expressed the opinion that
CBW applications do not need to be
given the same level of scrutiny as
applications for the import or export of
animals from the wild, because CBW
applications only deal with captive
wildlife.

Our Response: Opening a 30-day
comment period will certainly increase
the overall processing time for first-time

CBW applications, thus delaying the
authorization of any activities under the
Act until the application process is
complete. The comment period would
typically add the 35 to 40 days that one
commenter identified. However, once a
CBW has been approved, providing for
a comment period on a renewal
application will not result in a
registered facility stopping all activities
previously approved under the CBW
registration. The Service’s permitting
regulations (50 CFR part 13) allow for an
applicant who is renewing or amending
a registration to continue carrying out
previously approved activities while the
Service is considering their application
request, provided that they submit their
renewal application at least 30 days
before their current registration expires.
This means that a facility that is
currently registered could continue
carrying out previously approved
activities while the Service considers
their renewal request without a break in
activities, such as interstate commerce.
This will not apply to new requests,
including the addition of new species to
an existing CBW registration. Therefore,
providing a public comment period
should not significantly affect current
CBW holders, and while increasing the
processing time for new CBW
applicants, the increase is not
significant and should result in an
improvement in the basis for issuing
CBW registrations because we will have
provided the public with an opportunity
to augment the information used to
evaluate CBW applications.

The commenters who were concerned
that comments from the public could
affect their CBW applications are
correct, if the public provides
thoughtful comments that provide
substantive information that either
supports or questions the merits of an
application. That is the very purpose of
a comment period. We would like to
assure the commenters, however, that
the receipt of a comment on an
application does not mean that all
processing is stopped or that we will not
verify information provided by a
commenter, whether in support or
opposition to an application. The
Service will evaluate the factual basis of
each comment and the scientific or
commercial value of the information
provided. Comments that express only a
personal opinion do not have the same
value as comments that provide clear
scientific information relating to the
merits of an application.

Finally, the Act treats all listed
species the same whether they are
captive-bred or removed from the wild.
All applications for permits or
registrations are evaluated according to

the issuance criteria established in our
regulations at Chapter I of Title 50 of the
Code of Federal Regulations.

Issue 11: One commenter accused
FWS of “turning a blind eye” to the
benefits to conservation that U.S.-based
captive-breeding and display programs
provide to listed species.

Our Response: The Service recognizes
that captive breeding can provide a
benefit to listed species by increasing
the scientific knowledge of a species’
behavior or biology. Further,
conservation-based breeding programs
can provide animals for reintroduction
programs and provide a level of
assurance against catastrophic events
that could adversely affect wild
populations. The Service is not turning
a “blind eye” to any conservation value
a captive-breeding program can provide;
we are only working to ensure that any
otherwise-prohibited activities that are
authorized provide conservation value.
We believe that providing an
opportunity for the public to comment
will improve our application review
process.

Issue 12: Several commenters stated
that they had also commented on
another proposed rule published by the
Service on August 22, 2011, that would
remove the “generic” tiger from a list of
specimens that do not require facilities
that hold them to register with the
Service under the CBW program in
order to carry out otherwise-prohibited
activities. These commenters expressed
concern that the combination of the two
regulatory changes would adversely
affect their activities.

Our Response: The Service is still
evaluating the comments received
during the two comment periods
provided for the “generic” tiger
proposed rule and will finalize our
decision in the coming months. While
there are some similarities between the
“generic” tiger rule and this rule, they
are separate actions being taken by the
Service and are being treated as such.
Comments made during the comment
period for the “generic” tiger proposed
rule cannot be considered part of the
comments received for this proposed
rule.

We have, therefore, made no changes
to the proposed rule as a result of the
comments received.

Required Determinations

Regulatory Planning and Review
(Executive Orders 12866 and 13563):
Executive Order 12866 provides that the
Office of Information and Regulatory
Affairs (OIRA) will review all significant
rules. The Office of Information and
Regulatory Affairs has determined that
this rule is not significant.
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Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

Regulatory Flexibility Act: Under the
Regulatory Flexibility Act (as amended
by the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever a Federal agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (i.e.,
small businesses, small organizations,
and small government jurisdictions) (5
U.S.C. 601 et seq.). However, no
regulatory flexibility analysis is required
if the head of an agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities. Thus, for a
regulatory flexibility analysis to be
required, impacts must exceed a
threshold for “significant impact” and a
threshold for a “substantial number of
small entities.” See 5 U.S.C. 605(b).
SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities.

The U.S. Small Business
Administration (SBA) defines a small
business as one with annual revenue or
employment that meets or is below an
established size standard. We expect
that the majority of the entities involved
in activities authorized under the CBW
program would be considered small as
defined by the SBA.

This rule requires the Service to
publish notices in the Federal Register
announcing the receipt of all CBW
applications and provide the public
with a 30-day comment period to
provide the Service with any relevant
information about the applicant or their

operation. In addition, the rule requires
the Service to publish a notice in the
Federal Register of specified findings
for approved registrations. The
regulatory change is not major in scope
and will create no financial or
paperwork burden on the affected
members of the public. In fact, the
extension of the effective period of a
CBW registration from 3 to 5 years,
taken as a discretionary action under the
Service’s permitting procedures, will
result in a reduction of the paperwork
burden on the public because of the
reduced frequency of completing a
renewal application.

We, therefore, certify that this
proposed rule will not have a significant
economic effect on a substantial number
of small entities as defined under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). A Regulatory Flexibility
Analysis is not required. Accordingly, a
Small Entity Compliance Guide is not
required.

Small Business Regulatory
Enforcement Fairness Act: This rule is
not a major rule under 5 U.S.C. 804(2),
the Small Business Regulatory
Enforcement Fairness Act. This rule:

a. Will not have an annual effect on
the economy of $100 million or more.
This rule codifies a public notice-and-
comment process for the receipt of CBW
applications and requires the
publication of certain findings for
registrations granted under the CBW
regulations. The Service will publish no
more than two notices in the Federal
Register, and will require nothing from
the applicant as far as additional cost or
paperwork. This rule will not have a
negative effect on this part of the
economy. It will affect all businesses,
whether large or small, the same. There
is not a disproportionate share of
benefits for small or large businesses.

b. Will not cause a major increase in
costs or prices for consumers;
individual industries; Federal, State,
tribal, or local government agencies; or
geographic regions. This rule will not
result in an increase in the number of
applications for registration to conduct
otherwise-prohibited activities with
endangered and threatened species.

c. Will not have any adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Unfunded Mandates Reform Act:
Under the Unfunded Mandates Reform
Act (2 U.S.C. 1501 et seq.):

a. This rule will not significantly or
uniquely affect small governments. A
Small Government Agency Plan is not
required.

b. This rule will not produce a
Federal requirement of $100 million or
greater in any year and is not a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings: Under Executive Order
12630, this rule would not have
significant takings implications. A
takings implication assessment is not
required. This rule is not considered to
have takings implications because it
allows individuals to register under the
CBW Registration program when
issuance criteria are met.

Federalism: This revision to part 17
does not contain significant Federalism
implications. A Federalism summary
impact statement under Executive Order
13132 is not required.

Civil Justice Reform: Under Executive
Order 12988, the Office of the Solicitor
has determined that this rule does not
unduly burden the judicial system and
meets the requirements of subsections
3(a) and 3(b)(2) of the Order.

Paperwork Reduction Act: The Office
of Management and Budget approved
the information collection in part 17
and assigned OMB Control Number
1018-0093, which expires February 28,
2014. This rule does not contain any
new information collections or
recordkeeping requirements for which
OMB approval is required under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). We may not
conduct or sponsor and a person is not
required to respond to a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act
(NEPA): The Service has determined
that this action is a regulatory change
that is administrative and procedural in
nature. As such, the amendment is
categorically excluded from further
NEPA review as provided by 43 CFR
46.210(i) of the Department of the
Interior Implementation of the National
Environmental Policy Act of 1969. No
further documentation will be made.

Government-to-Government
Relationship with Tribes: Under the
President’s memorandum of April 29,
1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951; May 4,
1994) and 512 DM 2, we have evaluated
possible effects on federally recognized
Indian Tribes and have determined that
there are no effects.

Energy Supply, Distribution, or Use:
Executive Order 13211 pertains to
regulations that significantly affect
energy supply, distribution, and use.
This rule will not significantly affect
energy supplies, distribution, and use.
Therefore, this action is a not a
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significant energy action, and no
Statement of Energy Effects is required.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Captive-bred wildlife, Exports, Imports,
Reporting and recordkeeping
requirements, Transportation.

Regulation Promulgation

For the reasons given in the preamble,
we are amending part 17, subchapter B
of chapter I, title 50 of the Code of
Federal Regulations, as follows:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2. Amend §17.21 by revising
paragraph (g)(3) to read as follows:

§17.21 Prohibitions.
* * * * *
(g) * *x %

(3) Upon receipt of a complete
application for registration, or the
renewal or amendment of an existing
registration, under this section, the

Service will publish notice of the
application in the Federal Register.
Each notice will invite the submission
from interested parties, within 30 days
after the date of the notice, of written
data, views, or arguments with respect
to the application. All information
received as part of each application will
be made available to the public, upon
request, as a matter of public record at
every stage of the proceeding, including,
but not limited to, information needed
to assess the eligibility of the applicant,
such as the original application,
materials, any intervening renewal
applications documenting a change in
location or personnel, and the most
recent annual report.

(i) At the completion of this comment
period, the Director will decide whether
to approve the registration. In making
this decision, the Director will consider,
in addition to the general criteria in
§13.21(b) of this subchapter, whether
the expertise, facilities, or other
resources available to the applicant
appear adequate to enhance the
propagation or survival of the affected
wildlife. Public education activities may
not be the sole basis to justify issuance
of a registration or to otherwise establish

eligibility for the exception granted in
paragraph (g)(1) of this section.

(ii) If the Director approves the
registration, the Service will publish
notice of the decision in the Federal
Register that the registration was
applied for in good faith, that issuing
the registration will not operate to the
disadvantage of the species for which
registration was sought, and that issuing
the registration will be consistent with
the purposes and policy set forth in
section 2 of the Act.

(iii) Each person so registered must
maintain accurate written records of
activities conducted under the
registration and allow reasonable access
to Service agents for inspection
purposes as set forth in §§13.46 and
13.47 of this chapter. Each person so
registered must also submit to the
Director an individual written annual
report of activities, including all births,
deaths, and transfers of any type.

* * * * *

Dated: July 17, 2012.
Eileen Sobeck,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 2012-17944 Filed 7-23-12; 8:45 am]
BILLING CODE 4310-55-P



43176

Proposed Rules

Federal Register
Vol. 77, No. 142

Tuesday, July 24, 2012

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0722; Directorate
Identifier 2011-NM-188-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model DHC-8—400
series airplanes. This proposed AD was
prompted by reports of alternating
current (AC) generator failures in-
service due to incomplete fusion in the
weld joint of the rotor band assembly.
This proposed AD would require
inspecting the AC generator to
determine the part number, and
replacing the AC generator if necessary.
We are proposing this AD to prevent
rotor windings from coming in contact
with the generator housing, which could
result in debris contaminating and
potentially blocking the engine oil
scavenge system, leading to loss of oil
pressure and an in-flight shutdown of
the engine.

DATES: We must receive comments on
this proposed AD by September 7, 2012.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,

Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., Q-Series Technical Help Desk, 123
Garratt Boulevard, Toronto, Ontario
M3K 1Y5, Canada; telephone 416—-375—
4000; fax 416—375-4539; email
thd.gseries@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Mazdak Hobbi, Aerospace Engineer,
Propulsion and Services Branch, ANE—
173, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Suite 410, Westbury, NY
11590; telephone (516) 228-7330; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0722; Directorate Identifier
2011-NM-188—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any

personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2011-22,
dated July 13, 2011 (referred to after this
as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

There have been several reports of AC
Generator failures in-service. The root cause
has been attributed to an incomplete fusion
in the weld joint of the AC Generator rotor
band assembly. If not rectified, the rotor band
may fail allowing the rotor windings to come
in contact with the generator housing. The
resulting debris could contaminate and
potentially block the engine oil scavenge
system, leading to loss of oil pressure and an
in-flight shutdown of the engine.

Bombardier has issued Service Bulletin
(SB) 84—24—45 to inspect, [replace with
modified or new AC generator] and re-
identify the affected AC generators to a new
part number (P/N) 1152218-6 unit in order
to rectify the problem and ensure integrity of
the affected units.

The required action is replacing the
AC generator with a modified or new
AC generator. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Bombardier has issued Service
Bulletin 84—-24-45, dated January 13,
2011. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.
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Differences Between This AD and the
MCALI or Service Information

TCCA AD CF-2011-22, dated July 13,
2011, prohibits installation of certain
part numbers following the
accomplishment of the replacement
required by paragraph (g) of this AD.
This AD prohibits installation of those
part numbers as of the effective date of
this AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 83 products of U.S. registry.
We also estimate that it would take
about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $0 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these parts.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $14,110, or $170 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc.: Docket No. FAA-2012—
0722; Directorate Identifier 2011-NM-—
188—AD.

(a) Comments Due Date

We must receive comments by September
7, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
DHC-8-400, —401, and —402 airplanes;
certificated in any category; serial numbers
4001 through 4338 inclusive, with
Honeywell alternating current (AC) generator
part number (P/N) 1152218-3, 1152218—4 or
1152218-5 installed.

(d) Subject

Air Transport Association (ATA) of
America Code 24: AC generator.

(e) Reason

This AD was prompted by reports of
alternating current (AC) generator failures in-
service due to incomplete fusion in the weld
joint of the rotor band assembly. We are
issuing this AD to prevent rotor windings
from coming in contact with the generator
housing, which could result in debris
contaminating and potentially blocking the

engine oil scavenge system, leading to loss of
oil pressure and an in-flight shutdown of the
engine.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection and Replacement

Within 6,000 flight hours or 36 months
after the effective date of this AD, whichever
occurs first: Inspect the left and right AC
generators to determine if the AC generator
has a part number identified in step 3.B.(2)
of the Accomplishment Instructions of
Bombardier Service Bulletin 84—24—-45, dated
January 13, 2011, or has P/N 1152218-3. If
an AC generator has a part number identified
in Bombardier Service Bulletin 84—24—45,
dated January 13, 2011, or has P/N 1152218-
3, before further flight, replace the AC
generator with a modified or new AC
generator having P/N 1152218-6, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-24-45, dated January 13, 2011.

(h) Parts Installation Prohibition

After-the effective date of this AD, no
person may install an AC generator with a P/
N 1152218-5, 1152218—4, or 1152218-3 on
any airplane.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—228-7300; fax 516—
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(j) Related Information

(1) Refer to MCAI Canadian Airworthiness
Directive CF-2011-22, dated July 13, 2011;
and Bombardier Service Bulletin 84—-24-45,
dated January 13, 2011; for related
information.

(2) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
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Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416-375-4000; fax 416—375-4539;
email thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on July 13,
2012.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-17967 Filed 7-23-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0652; Directorate
Identifier 2010-NM-045-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental Notice of
Proposed Rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for all The Boeing Company Model MD—
90-30 airplanes. That NPRM proposed
to require repetitive eddy current high
frequency (ETHF) inspections for
cracking on the aft side of the left and
right wing rear spar lower caps at
station Xrs = 164.000, further ETHF
inspections if cracks are found, and
repair if necessary. The NPRM also
proposed repetitive post-repair
inspections, and repair if necessary.
That NPRM was prompted by reports of
cracks of the wing rear spar lower cap
at the outboard flap, inboard drive hinge
at station Xrs=164.000. This action
revises that NPRM by adding repetitive
post-repair inspections, and corrective
action if necessary. We are proposing
this supplemental NPRM to detect and
correct cracking of the left and right rear
spar lower caps, which could result in
fuel leaks and damage to the wing skin
or other structure, and consequent loss
of the structural integrity of the wing.
Since these actions impose an
additional burden over that proposed in
the NPRM, we are reopening the
comment period to allow the public the
chance to comment on these proposed
changes.

DATES: We must receive comments on
this supplemental NPRM by September
7,2012.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood
Boulevard, MC D800-0019, Long Beach,
California 90846—0001; telephone 206—
544-5000, extension 2; fax 206—766—
5683; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Roger Durbin, Airframe Branch, ANM—
120L, FAA, Los Angeles Aircraft
Certification Office (ACO), 3960
Paramount Boulevard, Lakewood,
California 90712—4137; phone (562)
627-5233; fax (562) 627—5210; email:
roger.durbin@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments

to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0652; Directorate Identifier
2010-NM-045—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued an NPRM to amend 14 CFR
part 39 to include an AD that would
apply to all The Boeing Company Model
MD-90-30 airplanes. That NPRM
published in the Federal Register on
July 8, 2011 (76 FR 40288). That NPRM
proposed to require repetitive eddy
current high frequency (ETHF)
inspections for cracking on the aft side
of the left and right wing rear spar lower
caps at station Xrs=164.000, further
ETHF inspections if cracks are found,
and repair if necessary. The NPRM also
proposed repetitive post-repair
inspections, and repair if necessary.

Actions Since Previous NPRM (76 FR
40288, July 8, 2011) Was Issued

Since we issued the previous NPRM
(76 FR 40288, July 8, 2011), we have
determined that it is necessary to add
repetitive inspections for cracking on
the wing rear spar lower caps at station
Xrs=164.000 after the splice repair is
done. The replacement spar cap is
susceptible to fatigue cracking because
its design is the same as that of the
original spar cap.

Comments

We gave the public the opportunity to
comment on the previous NPRM (76 FR
40288, July 8, 2011). The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Request for Inspection

Boeing requested that we revise the
original NPRM (76 FR 40288, July 8,
2011) to require an ETHF inspection on
any splice repair within 30,000 flight
cycles after the repair. Boeing explained
that neither Boeing Alert Service
Bulletin MD90-57A026, Revision 1,
dated February 23, 2011 (which was
cited as the appropriate source of
service information for the original
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NPRM), nor the original NPRM itself
addresses inspection of the replaced
spar cap segment for fatigue cracking at
flap hinge station Xrs=164.000. Boeing
noted that the design of the original and
replacement spar caps is the same, so
the replacement spar cap is also
susceptible to the same fatigue cracking
issue. Boeing suggested that this change
would affect paragraphs (h)(1)(ii),
(h)(2)(i1), (h)(3)(i1), (1)(1), ()(2)A)(C),
(1)(2)(ii), and (i)(3) of the original NPRM.

Boeing also explained that they will
revise Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated
February 23, 2011, as soon as possible.

We agree with the request, for the
reasons provided by the commenter. We
have added this post-repair inspection
in new paragraph (j) of this AD, and re-
identified subsequent paragraphs
accordingly.

FAA’s Determination

We are proposing this supplemental
NPRM because we evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design. Gertain changes described above
expand the scope of the original NPRM
(76 FR 40288, July 8, 2011). As a result,
we have determined that it is necessary
to reopen the comment period to
provide additional opportunity for the
public to comment on this supplemental
NPRM.

Proposed Requirements of the
Supplemental NPRM

This supplemental NPRM would
require accomplishing the actions
specified in the service information
described previously, except as
discussed under “Differences Between
the Supplemental NPRM and the
Service Information.”

ESTIMATED COSTS

Differences Between the Supplemental
NPRM and the Service Information

Boeing Alert Service Bulletin MD90—
57A026, Revision 1, dated February 23,
2011, does not specify corrective actions
if cracking is found during any
inspection of repaired areas, but this
proposed AD would require repairing
those conditions in one of the following
ways:

¢ In accordance with a method that
we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Costs of Compliance

We estimate that this proposed AD

affects 51 airplanes of U.S. registry. We

estimate the following costs to comply
with this proposed AD:

Action

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Inspection

tion cycle.

4 work-hours x $85 per
hour = $340 per inspec-

$340 per inspection cycle ..

$17,340 per inspection
cycle.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This

proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2011-0652; Directorate Identifier 2010—
NM-045-AD.

(a) Comments Due Date

We must receive comments by September
7, 2012.

(b) Affected ADs
None.
(c) Applicability

This AD applies to all The Boeing
Company Model MD-90-30 airplanes,
certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 57, Wings.

(e) Unsafe Condition

This AD was prompted by reports of cracks
of the wing rear spar lower cap at the
outboard flap, inboard drive hinge at station
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Xrs=164.000. We are issuing this AD to
detect and correct cracking of the left and
right rear spar lower caps, which could result
in fuel leaks and damage to the wing skin or
other structure, and consequent loss of the
structural integrity of the wing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Inspections

Before the accumulation of 30,000 total
flight cycles, or within 10,000 flight cycles
after the effective date of this AD, whichever
occurs later, do an eddy current high
frequency (ETHF) inspection for cracking on
the aft side of the left and right wing rear spar
lower caps at station Xrs=164.000, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011. If no cracking is found on the left
or right wing rear spar lower cap, repeat the
inspection on the affected wing rear spar
lower cap thereafter at intervals not to exceed
2,550 flight cycles. Doing a repair of the left
or right wing rear spar lower cap required by
this AD terminates the repetitive inspection
required by this paragraph for that side only.

(h) Further Inspections if Cracking of Two
Inches or Less Is Found and Not in the Rear
Spar Lower Cap, Repair, and Repetitive
Post-Repair Inspections

If, during any inspection required by
paragraph (g) of this AD, any crack is found
that is two inches or less and not in the rear
spar lower cap forward horizontal leg radius:
Before further flight, do an ETHF inspection
for cracking on the affected wing rear spar
upper cap at station Xrs = 164.000, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011.

(1) If no crack is found in the rear spar
upper cap during the inspection required in
paragraph (h) of this AD, do the actions
specified in paragraph (h)(1)(i) or (h)(1)(ii) of
this AD.

(i) Option 1: Before further flight, do a
doubler repair of the rear spar lower cap, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011. Within 13,500 flight cycles after
doing the doubler repair, do an ETHF
inspection for any cracking in the repaired
area of the rear spar lower cap, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin MD90-57A026,
Revision 1, dated February 23, 2011. Repeat
the inspection thereafter at intervals not to
exceed 8,500 flight cycles. If any cracking is
found during any inspection required by this
paragraph, before further flight, repair in
accordance with a method approved in
accordance with the procedures specified in
paragraph (1) of this AD.

(ii) Option 2: Before further flight, do a
splice repair of the rear spar lower cap, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011. Within 20,000 flight cycles after

doing the splice repair, do an eddy current
low frequency (ETLF) inspection and an
ultrasonic (UT) inspection for cracking in the
repaired area of the rear spar lower cap, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011. Repeat the inspections thereafter at
intervals not to exceed 3,000 flight cycles. If
any cracking is found during any inspection
required by this paragraph, before further
flight, repair in accordance with a method
approved in accordance with the procedures
specified in paragraph (1) of this AD.

(2) If any crack that is two inches or less
is found in the rear spar upper cap during the
inspection required by paragraph (h) of this
AD, do the actions specified in paragraph
(h)(2)(d) or (h)(2)(ii) of this AD.

(i) Option 1: Before further flight, do a
doubler repair of the rear spar upper and
lower caps, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A026, Revision 1,
dated February 23, 2011. Within 13,500 flight
cycles after doing the doubler repair, do an
ETHF inspection for any cracking in the
repaired area of the rear spar upper and
lower caps, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A026, Revision 1,
dated February 23, 2011. Repeat the
inspection thereafter at intervals not to
exceed 8,500 flight cycles. If any cracking is
found during any inspection required by this
paragraph, before further flight, repair in
accordance with a method approved in
accordance with the procedures specified in
paragraph (1) of this AD.

(ii) Option 2: Before further flight, do a
splice repair of the rear spar upper and lower
caps, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A026, Revision 1,
dated February 23, 2011. Within 20,000 flight
cycles after doing the splice repair, do an
ETLF inspection and a UT inspection for any
cracking in the repaired area of the rear spar
lower cap, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A026, Revision 1,
dated February 23, 2011. Repeat the
inspections thereafter at intervals not to
exceed 3,000 flight cycles. If any cracking is
found during any inspection required by this
paragraph, before further flight, repair in
accordance with a method approved in
accordance with the procedures specified in
paragraph (1) of this AD.

(3) If any crack that is greater than two
inches is found in the rear spar upper cap
during the inspection required by paragraph
(h) of this AD, do the actions specified in
paragraph (h)(3)@) or (h)(3)(ii) of this AD.

(i) Option 1: Before further flight, do a
splice repair of the rear spar upper cap and
a doubler repair of the rear spar lower cap,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011. Within 13,500 flight cycles after
doing the doubler repair, do an ETHF
inspection for any cracking in the repaired
area of the rear spar lower cap, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin MD90-57A026,

Revision 1, dated February 23, 2011. Repeat
the inspection thereafter at intervals not to
exceed 8,500 flight cycles. If any cracking is
found during any inspection required by this
paragraph, before further flight, repair in
accordance with a method approved in
accordance with the procedures specified in
paragraph (1) of this AD.

(ii) Option 2: Before further flight, do a
splice repair of the rear spar upper and lower
caps, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A026, Revision 1,
dated February 23, 2011. Within 20,000 flight
cycles after doing the splice repair, do an
ETLF inspection and a UT inspection for any
cracking in the repaired area of the rear spar
lower cap, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A026, Revision 1,
dated February 23, 2011. Repeat the
inspections thereafter at intervals not to
exceed 3,000 flight cycles. If any cracking is
found during any inspection required by this
paragraph, before further flight, repair in
accordance with a method approved in
accordance with the procedures specified in
paragraph (1) of this AD.

(i) Further Inspections if Cracking That Is
Greater Than Two Inches Is Found or Is in
the Rear Spar Lower Cap, Repair, and
Repetitive Post-Repair Inspections

If, during any inspection required by
paragraph (g) of this AD, any crack is found
that is greater than two inches or is in the
rear spar lower cap forward horizontal leg
radius, before further flight, do an ETHF
inspection for cracking on the affected wing
rear spar upper cap at station Xrs = 164.000,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011.

(1) If no crack is found in the rear spar
upper cap, before further flight, do a splice
repair of the rear spar lower cap, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011. Within 20,000 flight cycles after
doing the splice repair, do an ETLF
inspection and a UT inspection for any
cracking of the repaired area of the lower rear
spar cap, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A026, Revision 1,
dated February 23, 2011. Repeat the
inspections thereafter at intervals not to
exceed 3,000 flight cycles. If any cracking is
found during any inspection required by this
paragraph, before further flight, repair in
accordance with a method approved in
accordance with the procedures specified in
paragraph (1) of this AD.

(2) If any crack that is two inches or less
is found in the rear spar upper cap, do the
actions specified in paragraph (i)(2)(i) or
(1)(2)(ii) of this AD.

(i) Option 1: Do the actions specified in
paragraphs (i)(2)(1)(A), (1)(2)(1)(B), and
(1)(2)H)(C) of this AD.

(A) Before further flight, do a doubler
repair of the rear spar upper cap and a splice
repair of the rear spar lower cap, in
accordance with the Accomplishment
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Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011.

(B) Within 13,500 flight cycles after doing
the doubler repair required by paragraph
(1)(2)()(A) of this AD, do an ETHF inspection
for any cracking in the repaired area of the
rear spar upper cap, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A026, Revision 1,
dated February 23, 2011. Repeat the
inspection thereafter at intervals not to
exceed 8,500 flight cycles. If any cracking is
found during any inspection required by this
paragraph, before further flight, repair in
accordance with a method approved in
accordance with the procedures specified in
paragraph (1) of this AD.

(C) Within 20,000 flight cycles after doing
the splice repair required by paragraph
(1)(2)(d)(A) of this AD, do an ETLF inspection
and a UT inspection for cracking in the
repaired area of the rear spar lower cap, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011. Repeat the inspections thereafter at
intervals not to exceed 3,000 flight cycles. If
any cracking is found during any inspection
required by this paragraph, before further
flight, repair in accordance with a method
approved in accordance with the procedures
specified in paragraph (1) of this AD.

(ii) Option 2: Before further flight, do a
splice repair of the rear spar upper and lower
caps, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A026, Revision 1,
dated February 23, 2011. Within 20,000 flight
cycles after doing the splice repair, do an
ETLF inspection and a UT inspection for
cracking in the repaired area of the rear spar
lower cap, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A026, Revision 1,
dated February 23, 2011. Repeat the
inspections thereafter at intervals not to
exceed 3,000 flight cycles. If any cracking is
found during any inspection required by this
paragraph, before further flight, repair in
accordance with a method approved in
accordance with the procedures specified in
paragraph (1) of this AD.

(3) If any crack that is greater than two
inches is found in the rear spar upper cap,
before further flight, do a splice repair of the
rear spar upper and lower caps, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011. Within 20,000 flight cycles after
doing the splice repair, do an ETLF
inspection and a UT inspection for cracking
in the repaired area of the rear spar lower
cap, in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-57A026, Revision 1, dated February
23, 2011. Repeat the inspections thereafter at
intervals not to exceed 3,000 flight cycles. If
any cracking is found during any inspection
required by this paragraph, before further
flight, repair in accordance with a method
approved in accordance with the procedures
specified in paragraph (1) of this AD.

(j) Repeat ETHF Inspection

For airplanes on which any splice repair
was required by this AD: Within 30,000 flight
cycles after the splice repair, repeat the
inspection required by paragraph (g) of this
AD for the repaired wing. If no cracking is
found on the on the rear spar lower cap of
the repaired wing, repeat the inspection on
the affected wing rear spar lower cap
thereafter at intervals not to exceed 2,550
flight cycles. If any cracking is found during
any inspection required by this paragraph,
before further flight, repair in accordance
with a method approved in accordance with
the procedures specified in paragraph (1) of
this AD.

(k) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraphs (g), (h), and
(i) of this AD, if those actions were performed
before the effective date of this AD using
Boeing Alert Service Bulletin MD90-57A026,
dated February 11, 2010.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and 14
CFR 25.571, Amendment 45, and the
approval must specifically refer to this AD.

(m) Related Information

(1) For more information about this AD,
contact Roger Durbin, Airframe Branch,
ANM-120L, FAA, Los Angeles ACO, 3960
Paramount Boulevard, Lakewood, California
90712-4137; phone: (562) 627-5233; fax:
(562) 627-5210; email: roger.durbin@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—
0001; telephone 206-544—-5000, extension 2;
fax 206-766-5683; Internet https://
www.myboeingfleet.com. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on July 13,
2012.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-17968 Filed 7-23-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

Docket No. FAA-2012-0705; Airspace
Docket No. 12-AWP-4

Proposed Establishment of Class E
Airspace; Coaldale, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Coaldale
VHF Omni-Directional Radio Range
Tactical Air Navigational Aid
(VORTAC), Coaldale, NV to facilitate
vectoring of Instrument Flight Rules
(IFR) aircraft under control of Oakland
Air Route Traffic Control Center
(ARTCC). The FAA is proposing this
action to enhance the safety and
management of aircraft operations
within the National Airspace System.

DATES: Comments must be received on
or before September 7, 2012.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2012—-0705; Airspace
Docket No. 12-AWP—4, at the beginning
of your comments. You may also submit
comments through the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
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decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2012-0705 and Airspace Docket No. 12—
AWP-4) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2012-0705 and
Airspace Docket No. 12-AWP—4.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed

Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by establishing Class E
en route domestic airspace extending
upward from 1,200 feet above the
surface at Coaldale VORTAC, Coaldale,
NV. This action would contain aircraft
while in IFR conditions under control of
the Oakland ARTCC by vectoring
aircraft from en route airspace to
terminal areas.

Class E airspace designations are
published in paragraph 6006, of FAA
Order 7400.9V, dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish controlled airspace at the
Coaldale VORTAC, Coaldale, NV.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and

Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 6006 En Route Domestic
Airspace Areas
* * * * *

AWP NV E6 Coaldale, NV [New]

Coaldale VORTAC
(Lat. 38°00"12” N., long. 117°46’14” W.)

That airspace extending upward from
1,200 feet above the surface bounded by a
line beginning at lat. 38°55’20” N., long.
119°22’42” W.; to lat. 38°57746” N., long.
119°14’44” W.; to lat. 38°41’13” N., long.
118°53’31” W.; to lat. 38°44’27” N., long.
118°48’52” W.,; to lat. 38°37’03” N., long.
118°40’45” W.; to lat. 38°23’17” N., long.
118°20°35” W.; to lat. 38°16’55” N., long.
118°13’39” W.; to lat. 38°02°23” N., long.
117°56’00” W.; to lat. 37°45’08” N., long.
117°41’19” W.; to lat. 37°45’58” N., long.
117°39'55” W.; to lat. 37°29’37” N., long.
117°25’57” W.; to lat. 37°15"12” N., long.
117°13’46” W.; to lat. 37°1200” N., long.
117°20°00” W.; to lat. 37°12°02” N, long.
117°38’40” W.; to lat. 37°19'09” N, long.
117°58’15” W.; to lat. 37°28’23” N., long.
117°54’28” W.; to lat. 37°5500” N., long.
118°10’30” W.; to lat. 38°04’06” N., long.
119°15’00” W.; thence to the point of origin.

Issued in Seattle, Washington, on July 16,
2012.
Robert Henry,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2012-18072 Filed 7-23-12; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

Docket No. FAA-2012-0569; Airspace
Docket No. 12-ANM-17

Proposed Modification of Class E
Airspace; Wolf Point, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Wolf Point,
MT. Controlled airspace is necessary to
accommodate aircraft using
Nondirectional Radio Beacon (NDB)
standard instrument approach
procedures at L. M Clayton Airport, Wolf
Point, MT. The FAA is proposing this
action to enhance the safety and
management of aircraft operations at the
airport.

DATES: Comments must be received on
or before September 7, 2012.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366-9826. You must identify FAA
Docket No. FAA-2012—-0569; Airspace
Docket No. 12-ANM-17, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2012-0569 and Airspace Docket No. 12—
ANM-17) and be submitted in triplicate
to the Docket Management System (see

““ADDRESSES” section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2012-0569 and
Airspace Docket No. 12-ANM-17". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
““ADDRESSES” section for the address
and phone number) between 9:00 a.m.
and 5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by modifying Class E
airspace at L M Clayton Airport, Wolf
Point, MT. Controlled airspace is
necessary to accommodate aircraft using

the NDB standard instrument approach
procedures at L M Clayton Airport, and
would enhance the safety and
management of aircraft operations.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9V, dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify controlled airspace at Wolf
Point, L. M Clayton Airport, Wolf Point,
MT.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
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Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM MT E5 Wolf Point, MT [Modified]

Wolf Point, L, M Clayton Airport, MT

(Lat. 48°05’40” N., long. 105°3430” W.)

That airspace extending upward from 700
feet above the surface within an 8-mile radius
of L M Clayton Airport; that airspace
extending upward from 1,200 feet above the
surface bounded by a line beginning at lat.
48°02’00” N., long. 104°1300” W.; to lat.
47°48'00” N., long. 104°33’00” W.; to lat.
47°48’00” N., long. 106°00°02” W.; to lat. 48°
20’00” N., long. 106°00°02” W.; to lat.
48°20'00” N., long. 104°17°00” W.; thence to
the point of beginning.

Issued in Seattle, Washington, on July 16,
2012.
Robert Henry,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2012—-18074 Filed 7—-23-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 2 and 35

[Docket Nos. AD12-9-000 and AD11-11—
000]

Allocation of Capacity on New
Merchant Transmission Projects and
New Cost-Based, Participant-Funded
Transmission Projects; Priority Rights
to New Participant-Funded
Transmission

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Proposed Policy Statement.

SUMMARY: The Commission seeks
comment on this proposed policy
statement, which clarifies and refines
current policies governing the allocation
of capacity for new merchant
transmission projects and new
nonincumbent, cost-based, participant-
funded transmission projects. The
Commission proposes to allow
developers of such projects to select a
subset of customers, based on not
unduly discriminatory or preferential
criteria, and negotiate directly with
those customers to reach agreement on
the key terms and conditions for
procuring capacity, when the
developers (1) broadly solicit interest in
the project from potential customers,
and (2) file a report with the
Commission describing the solicitation,
selection and negotiation process. The
Commission proposes these policy
reforms to ensure transparency in the
capacity allocation process while
providing developers the ability to
bilaterally negotiate rates, terms, and
conditions for the full amount of
transmission capacity with potential
customers.

DATES: Comments on the proposed
policy statement are due on or before
September 24, 2012.
FOR FURTHER INFORMATION CONTACT:
Becky Robinson, Office of Energy Policy
and Innovation, 888 First Street NE.,
Washington, DC 20426, (202) 502—
8868, becky.robinson@ferc.gov.
Andrew Weinstein, Office of General
Counsel, 888 First Street NE.,
Washington, DC 20426, (202) 502—
6230, andrew.weinstein@ferc.gov.
Brian Bak, Office of Energy Policy and
Innovation, 888 First Street NE.,
Washington, DC 20426, (202) 502—
6574, brian.bak@ferc.gov.
SUPPLEMENTARY INFORMATION:

140 FERC 1 61,061

Before Commissioners: Jon
Wellinghoff, Chairman; Philip D.
Moeller, John R. Norris, Cheryl A.
LaFleur, and Tony T. Clark.

Proposed Policy Statement
Issued July 19, 2012.
I. Introduction

1. The Commission seeks comment on
this proposed policy statement, which
clarifies and refines current policies
governing the allocation of capacity for
new merchant transmission projects and
new nonincumbent, cost-based,
participant-funded transmission
projects. In recent years, a number of
merchant and nontraditional
transmission developers have sought
guidance from the Commission

regarding application of open access
principles to new transmission facilities
through petitions for declaratory orders.
As the Commission addressed these
requests, its policies have evolved over
time to provide potential customers
adequate opportunities to obtain service
while also providing transmission
developers adequate certainty to assist
with financing transmission projects. As
a result of these evolving policies,
different rules have been adopted
regarding capacity allocation for
merchant transmission projects and
nonincumbent, cost-based, participant-
funded transmission projects.

2. With the benefit of experience
regarding the unique characteristics of
merchant and other nontraditional
transmission project proposals, and in
consideration of industry input on
Commission policies regarding the
allocation of capacity on such projects,
the Commission proposes to streamline
its capacity allocation policies by
establishing consistent policies
regarding capacity allocation for both
merchant transmission projects and
nonincumbent, cost-based, participant-
funded transmission projects.
Specifically, the Commission proposes
to allow developers of such projects to
select a subset of customers, based on
not unduly discriminatory or
preferential criteria, and negotiate
directly with those customers to reach
agreement on the key terms and
conditions for procuring capacity, when
they (1) broadly solicit interest in the
project from potential customers, and
(2) submit a report to the Commission
describing the solicitation, selection and
negotiation process. The Commission
proposes these policy reforms to ensure
transparency in the capacity allocation
process while providing developers the
ability to negotiate bilaterally with
potential customers the rates, terms, and
conditions for the full amount of
transmission capacity. These policy
reforms would be implemented within
the existing four factor analysis used to
evaluate requests for negotiated rate
authority.? The Commission seeks
comment regarding this proposed
change in policy, as discussed below.

II. Background

3. The Commission first granted
negotiated rate authority to a merchant
transmission project developer over a
decade ago, finding that merchant
transmission can play a useful role in
expanding competitive generation
alternatives for customers.2 Unlike

1 See infra note 29.
2 TransEnergie U.S., Ltd. 91 FERC 61,230, at
61,838 (2000) (TransEnergie).
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traditional utilities recovering their
costs-of-service from captive and
wholesale customers, investors in
merchant transmission projects assume
the full market risk of development.3
Over the course of a number of early
proceedings, the Commission developed
ten criteria to guide its analysis in
making a determination as to whether
negotiated rate authority would be just
and reasonable for a given merchant
transmission project.* Two of these
criteria were that (1) an open season
process should be employed to initially
allocate all transmission capacity and
(2) the results of the open season should
be posted on an Open Access Same-
Time Information System (OASIS) and
filed in a report with the Commission.>
4. In Chinook, the Commission
refined its approach to evaluating
merchant transmission by adopting a
four-factor analysis.® Under this
analysis, the Commission continues to
rely upon an open season and a post-
open season report as a means to
provide transparency in the allocation
of initial transmission capacity and
ensure against undue discrimination
among potential customers in the award
of transmission capacity. Specifically,
the Commission evaluates the terms and
conditions of the open season as part of
ensuring no undue discrimination

31d. at 61,836.

4]d.; Neptune Regional Transmission System,
LLC, 96 FERC { 61,147, at 61,633 (2001) (Neptune);
Northeast Utilities Service Co., 97 FERC 61,026,
at 61,075 (2001) (Northeast Utilities I); Northeast
Utilities Service Co., 98 FERC { 61,310, at 62,327
(2002) (Northeast Utilities II).

5 The ten criteria are: (1) The merchant
transmission facility must assume full market risk;
(2) the service should be provided under the open
access transmission tariff (OATT) of the
Independent System Operator (ISO) or Regional
Transmission Organization (RTO) that operates the
merchant transmission facility and that operational
control be given to that ISO or RTO; (3) the
merchant transmission facility should create
tradable firm secondary transmission rights; (4) an
open season process should be employed to
initially allocate transmission rights; (5) the results
of the open season should be posted on the OASIS
and filed in a report to the Commission; (6) affiliate
concerns should be adequately addressed; (7) the
merchant transmission facility not preclude access
to essential facilities by competitors; (8) the
merchant transmission facilities should be subject
to market monitoring for market power abuse; (9)
physical energy flows on merchant transmission
facilities should be coordinated with, and subject
to, reliability requirements of the relevant ISO or
RTO; and (10) merchant transmission facilities
should not impair pre-existing property rights to
use the transmission grids of inter-connected RTOs
or utilities. E.g., Northeast Utilities I, 97 FERC at
61,075.

6 The four factors are: (1) the justness and
reasonableness of rates; (2) the potential for undue
discrimination; (3) the potential for undue
preference, including affiliate preference; and (4)
regional reliability and operational efficiency
requirements. E.g., Chinook Power Transmission,
LLC, 126 FERC { 61,134, at P 37 (2009) (Chinook).

(second factor),” and uses the open
season as an added protection in
overseeing any affiliate participation, to
ensure no undue preference or affiliate
concerns (third factor).

5. The Chinook order also marked a
change in Commission policy on
capacity allocation, as in that order the
Commission for the first time authorized
developers to allocate some portion of
capacity through anchor customer
presubscriptions, while requiring that
the remaining portion be allocated in a
subsequent open season. The
Commission implemented this policy to
achieve the dual goals of requiring an
open season process that ensures
capacity on a merchant transmission
project is allocated transparently in an
open, fair, and not unduly
discriminatory manner, while
permitting an anchor customer model
that enables developers of merchant
transmission projects to meet the
financial challenges unique to merchant
transmission development.8 Since the
Chinook order, the Commission has
issued orders on several new merchant
and other nontraditional transmission
development proposals, including
granting requests to allocate up to 75
percent of a transmission project’s
capacity to anchor customers.?

6. The Commission also has received
proposals from transmission developers
regarding the allocation of capacity on
cost-based, participant-funded
transmission projects. These
proceedings involved incumbent
transmission developers,1® while one
involved a nonincumbent transmission
developer.11 In NU/NSTAR, the
Commission approved the structure of a
transaction whereby a customer was
granted usage rights to transmission
capacity in exchange for funding the
transmission expansion, under the
reasoning that any potential
transmission customer has the right to

7 Also, the Commission looks to a developer’s
own OATT commitments or its commitment to turn
operational control over to an RTO or ISO. See id.

P 40. Guidance given in this policy statement with
regards to satisfying the second factor is directed at
the open season requirement; the Commission will
continue to require merchant and other
transmission developers either to file an OATT or
to turn over control to an RTO or ISO.

8 See id. P 46.

9 See, e.g., Champlain Hudson Power Express,
Inc., 132 FERC { 61,006 (2010); Rock Island Clean
Line LLC, 139 FERC { 61,142 (2012); Southern
Cross Transmission LLC, 137 FERC { 61,207 (2011).

10 See, e.g., Northeast Utilities Service Company,
NSTAR Electric Company, 127 FERC { 61,179
(2009) (NU/NStar), order denying reh’g. and
clarification, 129 FERC { 61,279 (2009); National
Grid Transmission Services Corporation and Bangor
Hydro Electric Company, 139 FERC { 61,129 (2012)
(National Grid).

11 See Grasslands Renewable Energy, LLC, 133
FERC q 61,225 (2010).

request transmission service expansion
from a transmission owning utility, and
that utility is obligated to make any
necessary system expansions and offer
service at the higher of an incremental
cost or an embedded cost rate to the
transmission customer. More recently,
in National Grid, the Commission found
again that participant funding of
transmission projects by incumbent
transmission providers is not
inconsistent with the Commission’s
open access requirements.2 Cost-based
participant-funded projects are similar
to merchant projects in that both
involve willing customers assuming part
of the risk of a transmission project in
return for defined capacity rights; i.e.,
there is no direct assignment of costs to
captive customers. Cost-based
participant-funded projects differ
between incumbents and
nonincumbents, in that incumbent
transmission providers have a clearly
defined set of existing obligations under
their tariffs for the expansion of their
existing transmission facilities, whereas
nonincumbents have no existing
obligation to build any transmission
facilities.

7. To gain feedback regarding the
Commission’s capacity allocation
policies, the Commission held a
technical conference in March 2011 to
discuss the extent to which
nonincumbent developers of
transmission should be provided
flexibility in the allocation of rights to
use transmission facilities developed on
a cost-of-service or negotiated rate
basis.13 Participants at that conference
and subsequent commenters
acknowledged the value in widely
soliciting new customers, but they also
expressed the desire to be able to
allocate 100 percent of their projects’
capacity through bilateral negotiations
with identified customers.14 Based on
these comments, the Commission held a
follow up workshop in February 2012 to
obtain input on potential reforms to the
Commission’s capacity allocation
policies.1® Many participants at the

12 National Grid, 139 FERC { 61,129 at P 29.

13 “Priority Rights to New Participant-Funded
Transmission,” AD11-11-000, March 15, 2011.
This technical conference also addressed generator
lead lines, but those facilities are not the subject of
this proposed policy statement.

14 See, e.g., Clean Line Energy Partners May 5,
2011 Comments at 7 (Clean Line); LS Power
Transmission, LLC May 5, 2011 Comments at 3—4
(LSPT); Transmission Developers, Inc., May 5, 2011
Comments at 4-5 (TDI); Western Independent
Transmission Group May 5, 2011 Comments at 6
(WITG); and Tonbridge Power Inc. April 19, 2011
Comments at 2 (Tonbridge).

15 ““Allocation of Capacity on New Merchant
Transmission Projects and New Cost-Based,

Continued
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2012 workshop suggested that the need
for flexibility required something less
structured than the traditional open
season process. Specifically, some
commenters, including transmission
developers, emphasized the inherent
incentive transmission developers have
to solicit interest widely and attract
potential customers to their project, so
that they can identify customers that are
most likely to be successful in their own
generation projects and therefore
provide the greatest certainty that they
will be successful in becoming
transmission customers.® In this
respect, these commenters argued that
their incentives harmonize with the
Commission’s goals of open access.
Further, they argue that their class of
transmission developers does not raise
the same concerns that motivated the
Commission in Order No. 888,17 where
vertically-integrated utilities had an
economic incentive to favor their own
generation and discriminate against
competitors when providing
transmission service.'8

8. However, commenters also focused
on the need for negotiation flexibility
during the capacity allocation process,*9
pointing out that the transmission
developer and customer need to address
a variety of issues, including points of
delivery and receipt, project timing and
what happens if schedules change,
termination rights of parties at various
development stages, development cost-
sharing, length and payments of the
initial term of service, extensions of the
term and associated payments.2° These
commenters argued that a rigid open
season process that requires developers
to offer all customers the same terms
and conditions does not allow for the
bilateral exchange of information to

Participant-Funded Transmission Projects,” Docket
No. AD12-9-000 (February 28, 2012).

16 See, e.g., MATL LLP and Montana Alberta Tie,
Ltd. March 29, 2012 Comments at 3 (MATL).

17 Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, 61 FR 21540 (May 10, 1996), FERC
Stats. & Regs. 31,036 (1996), order on reh’g, Order
No. 888—A, 62 FR 12274 (Mar. 14, 1997), FERC
Stats. & Regs. q 31,048, order on reh’g, Order No.
888-B, 81 FERC 61,248 (1997), order on reh’g,
Order No. 888-C, 82 FERC { 61,046 (1998), aff’'d
in relevant part sub nom. Transmission Access
Policy Study Group v. FERC, 225 F.3d 667 (DC Cir.
2000), aff’d sub nom. New York v. FERC, 535 U.S.
1 (2002).

18 SunZia Transmission, LLC March 29, 2012
Comments at 7 (SunZia).

19 See, e.g., WITG March 28, 2012 Comments at
5; Clean Line March 28, 2012 Comments at 5-7;
SunZia March 29, 2012 Comments at 3-6, 9; LSPT
March 29, 2012 Comments at 2—4; and Pattern
Transmission March 28, 2012 Comments at 6—7
(Pattern).

20 LSPT March 29, 2012 Comments at 2—3.

address the unique needs of developers
and their potential customers.
Moreover, these commenters pointed
out that there have been no claims of
undue discrimination resulting from
any of the anchor customer proposals
the Commission has approved, to date,21
and that parties who feel they were
unduly discriminated against have had,
as an added protection, the right to file
a section 206 complaint.22

9. However, other commenters at the
2012 workshop voiced concerns with
the merchant transmission model in
general, and the opportunity for
potentially unduly discriminatory
deals.23 They argued that allowing more
flexibility for merchant transmission
developers is tantamount to reverting to
the pre-open access Order No. 888 days
of transmission regulation, and
discouraged the Commission from
pursuing policies that enable anchor
customers to exclude or burden
generation competitors or engage in
other abusive practices the Commission
sought to eradicate in Order No. 888.
Such commenters favor requiring
merchant transmission developer
participation in the regional planning
process.24 The staff of the Federal Trade
Commission similarly questions how
the Commission will restrain merchant
transmission developers from exercising
market power.25

10. The Commission believes that
there is a role within its transmission
development policies for both bilateral
negotiations for transmission service
and uniform rules and processes
through the pro forma OATT for all
customers at all times. The policy of
open access and comparable treatment
is the underpinning of the
Commission’s approach to ensuring
against undue discrimination and
permeates many, if not all, of the
Commission’s programs. However, this
does not mean that the Commission
cannot be flexible in how it
accomplishes open access and
comparable treatment. As Order No.

21 TransWest Express LLC March 28, 2012
Comments at 7.

22Duke Energy Corporation March 29, 2012
Comments at 7-8; 16 U.S.C. 824e (2006).

23 See, e.g., Transmission Access Policy Study
Group March 29, 2012 Comments at 6-9 (TAPS);
Transmission Dependent Utility Systems March 29,
2012 Comments at 2—4; New Jersey Division of Rate
Counsel March 29, 2012 Comments at 2—4; and the
Federal Trade Commission staff June 14, 2012
Comments at 6-9 (FTC staff).

24 This latter argument is outside the scope of this
proceeding and was addressed in Order No. 1000—
A. Transmission Planning and Cost Allocation by
Transmission Owning and Operating Public
Utilities, Order No. 1000, FERC Stats. & Regs. |
31,323 (2011), order on reh’g, Order No. 1000-A,
139 FERC { 61,132, at P 297 (2012).

25 FTC staff June 14, 2012 Comments at 9.

1000 26 is implemented around the
country, the Commission expects that
more transmission needs will be
identified and addressed through the
open and transparent regional
transmission planning process.
Nonetheless, bilateral negotiation
between transmission developers and
potential customers may be another
appropriate vehicle for new merchant
transmission projects and new
nonincumbent, cost-based, participant-
funded transmission projects to move
forward. In fact, Order No. 1000 allowed
for such a vehicle, noting that some
projects may not seek to pursue regional
or interregional cost allocation.2? In
addition, there may be projects that are
considered in the regional planning
process that, although not ultimately
selected in a regional plan for purposes
of cost allocation, have sufficient value
for individual potential customers such
that they wish to pursue them through
bilateral negotiations with a potential
developer. This proposed policy
statement is intended to provide a
“roadmap” for entities to pursue those
projects, while also serving to ensure
transparency in the allocations of
capacity resulting from such bilateral
negotiation and, in turn, to ensure that
transmission service is provided at
rates, terms and conditions that are just
and reasonable and not unduly
discriminatory.

11. Accordingly, the Commission
proposes to clarify and refine its
policies governing the allocation
capacity for new merchant transmission
projects and new nonincumbent, cost-
based, participant-funded transmission
projects to ensure that it is done in an
open and transparent manner, giving all
interested parties a chance to
participate. The Commission believes
that the proposed capacity allocation
process outlined here satisfies our
statutory responsibilities, provides
sufficient transparency and protections
to market participants, and is responsive
to the industry concerns.

26 Transmission Planning and Cost Allocation by
Transmission Owning and Operating Public
Utilities, Order No. 1000, FERC Stats. & Regs. {
31,323 (2011), order on reh’g, Order No. 1000-A,
139 FERC ] 61,132 (2012).

27 See Order No. 1000, FERC Stats. & Regs. |
31,323 at P 725; Order No. 1000-A, 139 FERC {
61,132 at PP 728-729 (“[N]othing in Order No. 1000
forecloses the opportunity for a transmission
developer, a group of transmission developers, or
one or more individual transmission customers to
voluntarily assume the costs of a new transmission
facility * * *. Transmission developers who see
particular advantages in participant funding remain
free to use it on their own or jointly with others.
This simply means they would not be pursuing
regional or interregional cost allocation.”).
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II1. Discussion

A. Merchant Transmission Projects

12. The Commission proposes to
revise its merchant transmission policy
to streamline the process by which
capacity may be allocated on new
merchant transmission projects and to
expect more detail and transparency in
the report describing the developer’s
capacity allocation approach. While the
Commission’s fundamental concerns
continue to be that new transmission
capacity be allocated in a not unduly
discriminatory or preferential manner,
the Commission’s experience with new
merchant transmission projects and
comments received during the technical
conference and workshop suggest that
we can provide more flexibility while
addressing these concerns. The
Commission proposes to allow
merchant transmission developers to
allocate up to 100 percent of their
projects’ capacity through bilateral
negotiations.28 With the transparency
protections discussed below, the
Commission also proposes to allow
capacity allocation to affiliates, when
done in a transparent manner, so that
other interested parties can voice
concern if they believe the affiliate was
treated preferentially at the expense of
another party.29

13. The flexibility we propose to
afford under the policy outlined below
is complemented by the emphasis on
additional detail in reports describing
the developer’s capacity allocation
approach. The Commission agrees with
commenters that each merchant
transmission project has unique
characteristics that require the ability to
negotiate risk-sharing and other details.
The Commission also acknowledges that
merchant transmission developers have
inherent incentives to solicit interest
widely in a potential project. However,
other commenters point out that
counter-incentives may exist that
motivate a developer to unduly prefer
one or more customers. To protect
against undue discrimination, the
Commission proposes to allow

28 Commenters in the technical conference and in
the workshop specifically requested that the
Commission clarify circumstances under which
merchant transmission developers would be
allowed to allocate up to 100 percent of their
project’s capacity through bilateral negotiations.

29 By proposing to adopt the policies herein, the
Commission seeks to encourage merchant
transmission developers intending to seek
negotiated rate authority to utilize the guidelines
discussed below. To the extent that a merchant
transmission developer substantially complies with
any such policies ultimately adopted by the
Commission, the developer would be deemed to
have satisfied the second (undue discrimination)
and third (undue preference) factors of the four-
factor analysis.

merchant transmission developers to
engage in an open solicitation to
identify potential transmission
customers, but with the expectation that
they will submit to the Commission
reports regarding the processes that led
to the identification of customers and
execution of relevant capacity
arrangements. The Commission believes
that this approach, when coupled with
the existing opportunity to file
complaints under FPA section 206,
serves the interest of customers and
developers alike.30

1. Open Solicitation Process

14. In the past, the Commission has
required an open season for the
allocation of capacity on new merchant
transmission projects. The open season
requirement was to ensure open access
to transmission capacity and prevent the
withholding of transmission capacity
from interested transmission customers,
and also to enable the developer to
assess the size of the market. However,
beginning with the Chinook order, the
Commission also began to allow the
allocation of a portion of transmission
capacity through bilateral negotiations
prior to an open season. Thus, current
Commission policy allows a merchant
transmission developer to solicit
interest through bilateral negotiations
for a portion of its capacity so long as
it makes the remainder available
through an open season.

15. Based on the Commission’s
experience with prior cases and
information received from the technical
conference and workshop, the
Commission believes that bilateral
negotiations, if conducted in a
transparent manner, may serve the same
purpose as an open season process by
ensuring against undue discrimination
or preference in the provision of
transmission service. Hence, the
Commission proposes that, in seeking
negotiated rate authority, merchant
transmission developers should also
engage in an open solicitation of interest
in their projects from potential
transmission customers (without the
previous requirement of an open
season). Such open solicitation should
include a broad notice issued in a
manner that ensures that all potential
and interested customers are informed
of the proposed project. For example,
such notice may be placed in trade
magazines, regional energy publications,
communications with regional
transmission planning groups, and
email distribution lists addressing
transmission-related matters. Such
notice should include transmission

30 See Chinook, 126 FERC { 61,134 at P 41.

developer points of contact and
pertinent project dates, as well as
sufficient technical specifications and
contract information to inform
interested customers of the nature of the
project, including:
Technical specifications
= Project size/Capacity: MW and/or kV
rating (specific value or range of values)
= End points of line (as specific as possible
such as points of interconnection to
existing lines and substations, although
it may be potentially broad, such as
Montana to Nevada, if the project is very
early in development)
= Projected construction and/or in-service
dates
= Type of line—for example, AC, DC, bi-
directional
Contract information
= Precedent agreement (if developed)
= Other capacity allocation arrangements
(including how it will address potential
oversubscription of capacity)

16. The developer should also specify
in the notice the criteria it plans to use
to select transmission customers, such
as credit rating; “first mover” status, i.e.,
customers who respond early and take
on greater project risk; and customers’
willingness to incorporate project risk-
sharing into their contracts. This will
contribute to the transparency of the
process, and help interested entities
know at the outset the features of the
project and how the bids to the
merchant transmission developer will
be considered.

17. Finally, the merchant
transmission developer would be
expected to update its posting if there
are any material changes to the nature
of the project or the status of capacity
allocation.

18. Under this proposed process, once
a subset of customers has been
identified by the developer through the
open solicitation process, the
Commission would allow developers to
engage in bilateral negotiations with
each potential customer on the specific
terms and conditions for procuring
transmission capacity, as the
Commission recognizes that developers
and potential customers may need to
negotiate individualized terms that meet
their unique needs.31 In these

31 While negotiations for the allocation of initial
transmission rights may address terms and
conditions of the transmission service to be
ultimately taken once the facilities are in service,
the Commission will adhere to its policy, regardless
of any negotiated agreement, that any deviations
from the Commission’s pro forma OATT must be
justified as consistent with or superior to the pro
forma OATT when the transmission developer files
its OATT with the Commission and any deviations
will be evaluated on that basis by the Commission
when they are submitted. See Chinook, 126 FERC
161,134 at PP 47, 63.
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negotiations, the Commission proposes
to allow for distinctions among
prospective customers based on
transparent and not unduly
discriminatory or preferential criteria—
so long as the differences in negotiated
terms recognize material differences and
do not result in undue discrimination or
preference —with the potential result
that a single customer may be awarded
up to 100 percent of capacity. For
instance, developers might offer “first
mover” customers more favorable terms
and conditions than later customers.

2. Reporting

19. In the past, the Commission
required that developers file a report,
shortly after the close of the open
season, on the results of the open season
and any anchor customer
presubscription, including information
on the notice of the open season, the
method used for evaluating bids, the
identity of the parties that purchased
capacity, and the amount, term, and
price of that capacity.32 The
Commission required this report to
provide transparency to the allocation of
initial transmission rights, and to enable
unsuccessful bidders to determine if
they were treated in an unduly
discriminatory manner so that they may
file a complaint if they believe they
were.33

20. The Commission now proposes to
place more emphasis on reporting, as
the success of the capacity allocation
approach proposed here and its ability
to prevent undue discrimination relies,
to a noticeable degree, on the
transparency this report provides. Open
access requires not only that everyone is
given an opportunity to seek access, but
also that entities know how their bids
were evaluated and, if they were not
selected in the initial allocation of
transmission rights, on what basis that
decision was made. If a party feels it
was treated in an unduly discriminatory
way, it may file a complaint under
section 206 of the FPA; however, parties
must have access to the relevant
information on the outcomes of the
capacity allocation process to evaluate
whether or not they were treated fairly.

21. To prevent against undue
discrimination by merchant
transmission developers, a report
should be submitted shortly after the
completion of the open solicitation
process and the resulting negotiations
describing the processes that led to the
identification of transmission customers

32 Chinook, 126 FERC { 61,134 at PP 41, 43.

33 See Chinook, 126 FERC { 61,134 at P 41;
Montana Alberta Tie, Ltd., 116 FERC { 61,071, at
P 37 (2006).

and the execution of the relevant
contractual arrangements. The merchant
transmission developer should describe
the criteria used to select customers, any
price terms, and any risk-sharing terms
and conditions that served as the basis
for identifying transmission customers
selected versus those that were not. The
Commission proposes that the
developer should include, at a
minimum, the following information in
the report to provide sufficient
transparency to the Commission and
interested parties:

(1) Steps the developer took to provide
broad notice;

(2) Identity of the parties that purchased
capacity, and the amount, term, and price of
that capacity;

(3) Basis for the developer’s decision to
prorate, or not to prorate, capacity, if a
proposed project is oversubscribed;

(4) Basis for the developer’s decision not to
increase capacity for a proposed project if it
is oversubscribed (including the details of
any relevant technical or financial bases for
declining to increase capacity);

(5) Justification for offering more favorable
terms to certain customers, such as ““first
movers” or those willing to take on greater
project risk-sharing;

(6) Criteria used for distinguishing
customers and the method used for
evaluating bids. This should include
specific details on how each potential
transmission customer (including both
those who were and those who were not
allocated capacity) was evaluated and
compared to other potential
transmission customers, both at the
early stage when the developer chooses
with whom to enter into bilateral
negotiations and subsequently when the
developer chooses in the negotiation
phase to whom to award transmission
capacity;

(7) Explanation of decisions used to
select and reject specific customers. In
particular, the report should identify the
facts, including any terms and
conditions of agreements unique to
individual customers that led to their
selection, and relevant information
about others that led to their rejection.
If a selected customer is an affiliate, the
Commission will look more carefully at
the basis for reaching that
determination.

22. The Commission anticipates that,
under this proposed policy, those
developers requesting negotiated rate
authority will file this report either in
conjunction with their request for
negotiated rate authority or as a
compliance filing to a Commission
order approving a request for negotiated

rate authority.34 This will allow
interested entities to submit comments
on the report, or otherwise protest the
contents or insufficiency of the report,
to ensure that there is sufficient
transparency, as well as to provide
Commission oversight in the capacity
allocation process.35

23. Beyond the reporting process
described above, the Commission does
not propose to change its existing
requirement that developers seek
Commission approval, either when the
developer requests negotiated rate
authority or files its report describing its
capacity allocation approach, if an
affiliate is expected to participate as a
customer on the proposed merchant
transmission project. Further, consistent
with Commission precedent, in order to
allow affiliate participation, the
Commission will expect an affirmative
showing that the affiliate is not afforded
an undue preference.36

B. Nonincumbent, Cost-Based,
Participant-Funded Projects

24. The Commission proposes to
apply the policy reforms above to
nonincumbent, cost-based, participant-
funded transmission developers. The
Commission has similar concerns
regarding the capacity allocation
process regardless of whether the
project is a nonincumbent, cost-based,
participant-funded transmission project
or a merchant transmission project. That
is, the Commission is concerned that
access is not unduly discriminatory or
preferential. We believe that the process
outlined herein will address our
concerns regardless of the manner by
which transmission rates are
determined. Commenters and workshop
participants support the Commission’s

34 This flexibility in timing acknowledges that
parties have filed and may continue to file requests
for negotiated rate authority at various stages of
their project development process.

35 Commenters opposing the Commission’s
merchant transmission policy generally express
concern regarding the use and allocation of scarce
rights-of-way. The Commission appreciates the
significance of this issue, but has limited authority
to address it directly. Through Order Nos. 890 and
1000, the Commission has increased transparency
in local and regional transmission planning
processes, and through this proposed policy
statement seeks to increase transparency in the
negotiation of capacity allocation with merchant
transmission and nonincumbent, cost-based,
participant-funded developers. For example, as
noted above, the pre-open solicitation notice
requirement and post-open solicitation reporting
requirement proposed here require developers to
provide information on any oversubscription of a
proposed project. The Commission anticipates that
this kind of information may be useful for relevant
entities (such as siting authorities) as they evaluate
whether a proposed transmission facility satisfies
applicable requirements for use and allocation of
rights-of-way.

36 See Chinook, 126 FERC { 61,134 at PP 49-50.
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application of these policy reforms to
both merchant transmission developers
and nonincumbent, cost-based,
participant-funded transmission
developers.3”

25. However, use of this common
process does not eliminate the
distinction between these types of
projects. In particular, although the
negotiations between developers and
potential customers could address a
transmission rate, among other issues,
the Commission’s approach to
reviewing such a rate would be different
for a new merchant transmission project
than for a new nonincumbent, cost-
based, participant-funded transmission
project. For a merchant transmission
project, the Commission relies on the
processes it sets forth to ensure against
undue discrimination in the award of
capacity and the willingness of the
transmission developer and customers
to negotiate a transmission rate and
terms and conditions, understanding
that the customers are not captive
customers.38 For a nonincumbent, cost-
based, participant-funded transmission
project, the Commission would review
the transmission rate, including any
agreed upon return on equity, in greater
detail to ensure that it satisfies
Commission precedent regarding cost-
based transmission service.

26. While we are proposing that this
capacity allocation process apply
equally to nonincumbent, cost-based,
participant-funded projects, we are not
proposing to evaluate such projects
based on the other aspects of the four
factor analysis set forth in Chinook.39 To
the extent nonincumbent, cost-based,
participant-funded transmission
projects wish to use an anchor
customer-type model, the effect of the
proposed policy would be that the
Commission will deem any capacity
allocation process that follows the
guidelines of this proposed policy
statement to satisfy its concerns
regarding undue discrimination and
undue preference.

C. Incumbent, Cost-Based, Participant-
Funded Projects

27. The Commission does not propose
to change its case-by-case evaluation of
requests for cost-based participant-
funded transmission projects by

37 TAPS March 29, 2012 Comments at 24;
Pathfinder Renewable Wind Energy, LLC March 28,
2012 Comments at 3—4.

38 TransEnergie, 91 FERC { 61,230 at 61,836.

39'We note, however, that petitions regarding
capacity allocation on nonincumbent, cost-based,
participant-funded transmission projects must
continue to be evaluated by the Commission in
accordance with the Commissions’ responsibilities
under the FPA.

incumbent transmission providers.40 As
noted above, incumbents differ from
nonincumbents in that the former have
a clearly defined set of existing
obligations under their OATTs with
regard to new transmission
development, including participation in
regional planning processes and the
processing of transmission service
request queues. Nonincumbent
transmission developers do not yet own
or operate transmission facilities in the
region that they propose to develop
transmission and, therefore, are not yet
subject to an OATT in that region. The
proposed policy laid out above
identifies the Commission’s policies
regarding the allocation of capacity for
merchant transmission developers and
nonincumbent, cost-based, participant-
funded projects during the development
of a new transmission facility. In most
instances, we would expect that an
incumbent transmission provider will
be able to use existing processes set
forth in its OATT to allocate capacity on
a new transmission facility. These
existing OATT processes do not prohibit
incumbent transmission owners from
identifying projects that could be
constructed on a participant-funded
basis in conjunction with processing of
transmission service requests or in
addition to meeting transmission needs
through participation in a regional
transmission planning process.*?
Furthermore, the Commission will
continue to entertain on a case-by-case
basis requests for waiver of any OATT
requirements that may be needed for the
incumbent transmission owner to
pursue innovative transmission
development that is just, reasonable,
and not unduly discriminatory. For
example, an incumbent may seek waiver
of serial queue processing requirements
so that they may cluster transmission
service requests,*2 or they may seek to
“ring fence” a transmission project in
order to ensure that new transmission
facilities developed for a particular
customer or set of customers do not
adversely impact existing customers,
including native load.#3 Incumbent

40 See, e.g., NU/NSTAR; National Grid.

41 See, e.g., Subscription Process for Proposed
PacifiCorp Transmission Expansion Projects,
available at http://www.oasis.pacificorp.com/oasis/
ppw/SUBSCRIPTION_PROCESS.PDF (noting
incumbent’s solicitation of interest from third
parties in the development of a cost-based
transmission project in advance of receipt of
transmission service requests from third parties
under the incumbent’s OATT).

42 See, e.g., Portland General Electric Co., 139
FERC { 61,133 (2012) (granting waiver of serial
queue processing requirements, allowing a general
facilities study for a cluster of transmission and
interconnection service requests).

43 See, e.g., Mountain States Transmission
Intertie, LLC and NorthWestern Corp., 127 FERC

developers should address the capacity
allocation issues in a manner that does
not constitute undue discrimination or
preference and is consistent with the
applicable Commission-accepted
tariffs.44

IV. Comment Procedures

28. The Commission invites
comments on this proposed policy
statement September 24, 2012.

V. Document Availability

29. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5:00 p.m. Eastern time) at 888 First
Street NE., Room 2A, Washington, DC
20426.

30. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

31. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202-502-6652 (toll
free at 1-866—208—-3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202)502—8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012—-18012 Filed 7—-23-12; 8:45 am]
BILLING CODE 6717-01-P

61,270, at PP 2, 5 (2009) (incumbent developing an
export-only transmission project through a separate
stand-alone company so that their existing
transmission customers will not be required to
subsidize the cost of a new transmission facility to
serve off-system markets; the Commission
presented the option of this project proceeding on
a cost-of-service basis).

44 See National Grid, 139 FERC q 61,129 at P 33.
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40
[Docket No. RM12-9-000]

Regional Reliability Standard PRC—-
006-SERC—01—Automatic
Underfrequency Load Shedding
Requirements

AGENCY: Federal Energy Regulatory
Commission, Energy.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: Under section 215 of the
Federal Power Act (FPA), the Federal
Energy Regulatory Commission
(Commission) proposes to approve
regional Reliability Standard PRC-006—
SERC-01 (Automatic Underfrequency
Load Shedding Requirements)
submitted to the Commission for
approval by the North American Electric
Reliability Corporation (NERC).
Regional Reliability Standard, PRC-
006—SERC-01, is designed to ensure
that automatic underfrequency load
shedding protection schemes designed
by planning coordinators and
implemented by applicable distribution
providers and transmission owners in
the SERC Reliability Corporation (SERC)
Region are coordinated to effectively
mitigate the consequences of an
underfrequency event. The Commission
also proposes to approve the related
violation risk factors, with one
modification, and violation severity
levels, implementation plan, and
effective date proposed by NERC.

DATES: Comments are due September
24, 2012.

ADDRESSES: Comments, identified by
docket number, may be filed in the
following ways:

e Electronic Filing through http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery: Those unable
to file electronically may mail or hand-
deliver comments to: Federal Energy
Regulatory Commission, Secretary of the
Commission, 888 First Street NE.,
Washington, DC 20426.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Comment Procedures Section of
this document.

FOR FURTHER INFORMATION CONTACT:

Susan Morris (Technical Information),
Office of Electric Reliability, Division of

Reliability Standards, Federal Energy
Regulatory Commission, 888 First Street
NE., Washington, DC 20426, Telephone:
(202) 502-6803, Susan.Morris@ferc.gov.
Matthew Vlissides (Legal
Information), Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426, Telephone:
(202) 502-8408,
Matthew.Vlissides@ferc.gov.

SUPPLEMENTARY INFORMATION:
140 FERC 1 61,056

Notice of Proposed Rulemaking
(Issued July 19, 2012)

1. Under section 215 of the Federal
Power Act (FPA), the Federal Energy
Regulatory Commission (Commission)
proposes to approve regional Reliability
Standard PRC-006—SERC-01
(Automatic Underfrequency Load
Shedding (UFLS) Requirements) in the
SERC Reliability Corporation (SERC)?
Region. The Commission also proposes
to approve the related violation risk
factors (VRFs), with one modification,
and violation severity levels (VSLs),
implementation plan, and effective date
proposed by the North American
Electric Reliability Corporation (NERC).
Regional Reliability Standard PRC-006-
SERC-01 was submitted to the
Commission for approval by NERC and
is designed to ensure that automatic
UFLS protection schemes designed by
planning coordinators and implemented
by applicable distribution providers and
transmission owners in the SERC
Region are coordinated to effectively
mitigate the consequences of an
underfrequency event.

I. Background
A. Mandatory Reliability Standards

2. Section 215 of the FPA requires a
Commission-certified Electric
Reliability Organization (ERO) to
develop mandatory and enforceable
Reliability Standards, which are subject
to Commission review and approval.
Once approved, the Reliability
Standards may be enforced by NERC,
subject to Commission oversight, or by
the Commission independently.2

3. Reliability Standards that NERC
proposes to the Commission may
include Reliability Standards that are
proposed by a Regional Entity to be

1SERC amended its Articles of Incorporation on
May 9, 2006 to change its name from Southeastern
Electric Reliability Council to SERC Reliability
Corporation. Available at http://serc1.org/
Documents/Regional % 20Entity % 20Documents1/
Regional %20Entity%20Documents%20(All)/
Name%20Change %205-17-06%20SFX4C5F.pdf.

2 See 16 U.S.C. 8240(e) (2006).

effective in that region.? In Order No.
672, the Commission noted that:

As a general matter, we will accept the
following two types of regional differences,
provided they are otherwise just, reasonable,
not unduly discriminatory or preferential and
in the public interest, as required under the
statute: (1) A regional difference that is more
stringent than the continent-wide Reliability
Standard, including a regional difference that
addresses matters that the continent-wide
Reliability Standard does not; and (2) a
regional Reliability Standard that is
necessitated by a physical difference in the
Bulk-Power System.

When NERC reviews a regional
Reliability Standard that would be
applicable on an interconnection-wide
basis and that has been proposed by a
Regional Entity organized on an
interconnection-wide basis, NERC must
rebuttably presume that the regional
Reliability Standard is just, reasonable,
not unduly discriminatory or
preferential, and in the public interest.*
In turn, the Commission must give “due
weight” to the technical expertise of
NERC and of a Regional Entity
organized on an interconnection-wide
basis.?

4. On April 19, 2007, the Commission
accepted delegation agreements between
NERC and each of the eight Regional
Entities.® In the order, the Commission
accepted SERC as a Regional Entity
organized on less than an
interconnection-wide basis. As a
Regional Entity, SERC oversees Bulk-
Power System reliability within the
SERC Region, which covers a
geographic area of approximately
560,000 square miles in a sixteen-state
area in the southeastern and central
United States (all of Missouri, Alabama,
Tennessee, North Carolina, South
Carolina, Georgia, Mississippi, and
portions of Iowa, Illinois, Kentucky,
Virginia, Oklahoma, Arkansas,
Louisiana, Texas and Florida). The
SERC Region is currently geographically
divided into five subregions that are
identified as Southeastern, Central,
VACAR, Delta, and Gateway.

B. Proposed Regional Reliability
Standard PRC-006-SERC-01

5. On February 1, 2012, NERC
submitted a petition to the Commission
seeking approval of regional Reliability

316 U.S.C. 8240(e)(4). A Regional Entity is an
entity that has been approved by the Commission
to enforce Reliability Standards under delegated
authority from the ERO. See 16 U.S.C. 8240(a)(7)
and (e)(4).

416 U.S.C. 8240(d)(3).

5]d. § 8240(d)(2).

6 North American Electric Reliability Corp., 119
FERC { 61,060 (2007).
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Standard PRC-006—-SERC-01.” NERC
requests approval of the regional
Reliability Standard, associated VRFs
and VSLs, and the implementation plan
for PRC-006—SERC-01. NERC requests
the standard become effective over a 30-
month window following the effective
date of a final rule in this docket, as
provided in NERC’s implementation
plan, to allow entities to respond to any
changes in UFLS settings. NERC states
that this is the first request for
Commission approval of this proposed
regional Reliability Standard and that it
will only apply to applicable registered
entities within the SERC Region. NERC
also states that the NERC continent-
wide Reliability Standards do not
presently address the issues covered in
regional Reliability Standard PRC-006—
SERC-01.

6. NERC states that regional
Reliability Standard PRC-006—-SERC-01
was developed to be consistent with the
NERC UFLS Reliability Standard PRC—
006—1.8 Regional Reliability Standard
PRC-006—SERC-01 is designed to
ensure that automatic UFLS protection
schemes designed by planning
coordinators and implemented by
applicable distribution providers and
transmission owners in the SERC
Region are coordinated to effectively
mitigate the consequences of an
underfrequency event.9

7. NERC states that the proposed
regional Reliability Standard satisfies
the factors set forth in Order No. 672
that the Commission considers when
determining whether a proposed
Reliability Standard is just, reasonable,
not unduly discriminatory or
preferential and in the public interest.1°
NERC states that regional Reliability
Standard PRC-006—-SERC-01 adds
specificity not contained in the NERC
UFLS Reliability Standard for UFLS
schemes in the SERC Region.1? NERC
states that regional Reliability Standard

7North American Electric Reliability Corp.,
February 1, 2012 Petition for Approval of Regional
Reliability Standard PRC-006—SERC-01 (NERC
Petition). The proposed new Regional Reliability
Standard is not codified in the CFR. However, it is
available on the Commission’s eLibrary document
retrieval system in Docket No. RM12-9-000 and is
available on the NERC’s Web site, www.nerc.com.

8 See Automatic Underfrequency Load Shedding
and Load Shedding Plans Reliability Standards,
Order No. 763, 139 FERC ] 61,098 (May 7, 2012)
(approving Reliability Standards PRC-006-1
(Automatic Underfrequency Load Shedding) and
EOP-003-2 (Load Shedding Plans)).

9NERC Petition at 7.

10 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval, and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. { 31,204, at PP 323-337 (2006), order
on reh’g, Order No. 672—-A, FERC Stats. & Regs. |
31,212 (2006).

11 NERC Petition at 18.

PRC-006—-SERC-01 effectively
mitigates, in conjunction with
Reliability Standard PRC-006-1, the
consequences of an underfrequency
event while accommodating differences
in system transmission and distribution
topology among SERC planning
coordinators resulting from historical
design criteria, makeup of load
demands, and generation resources.!2

8. According to NERC, regional
Reliability Standard PRG-006—SERC-01
is clear and unambiguous regarding
what is required and who is required to
comply. The proposed regional
Reliability Standard is applicable to
generator owners, planning
coordinators, and UFLS entities in the
SERC Region. The term “UFLS entities”
(as noted in Reliability Standard PRC—
006—1) means all entities that are
responsible for the ownership,
operation, or control of automatic UFLS
equipment as required by the UFLS
program established by the Planning
Coordinators.'3 NERC states that such
entities may include distribution
providers and transmission owners.
NERC also states that each requirement
of PRC-006—SERC-01 has an associated
measure of compliance that will assist
those enforcing the standard to enforce
it in a consistent and non-preferential
manner.Proposed regional Reliability
Standard PRC-006—SERC-01 contains
eight requirements, summarized as
follows:

Requirement R1 requires each
planning coordinator to include its
SERC subregion as an identified island
when developing criteria for selecting
portions of the Bulk-Power System that
may form islands;

Requirement R2 requires each
planning coordinator to select or
develop an automatic UFLS scheme
(percent of load to be shed, frequency
set points, and time delays) for
implementation by UFLS entities within
its area that meets the specified
minimum requirements;

Requirement R3 requires each
planning coordinator to conduct
simulations of its UFLS scheme for an
imbalance between load and generation
of 13 percent, 22 percent, and 25
percent for all identified islands;

Requirement R4 requires each UFLS
entity that has a total load of 100 MW
or greater in a planning coordinator area
in the SERC Region to implement the
UFLS scheme developed by their
planning coordinator within specified
tolerances;

12]d. at 18-19.

13NERC Petition at 7 (citing NERC Reliability
Standard PRC-006—-1, available at http://
www.nerc.com/files/PRC-006-1.pdf).

Requirement R5 requires each UFLS
entity that has a total load less than 100
MW in a planning coordinator area in
the SERC Region to implement the
UFLS scheme developed by their
planning coordinator within specified
tolerances, but specifies that those
entities shall not be required to have
more than one UFLS step;

Requirement R6 requires each UFLS
entity in the SERC Region to implement
changes to the UFLS scheme which
involve frequency settings, relay time
delays, or changes to the percentage of
load in the scheme within 18 months of
notification by the planning
coordinator;

Requirement R7 requires each
planning coordinator to provide
specified information concerning their
UFLS scheme to SERC according to the
schedule specified by SERC; and

Requirement R8 requires each
generator owner to provide specified
generator underfrequency and
overfrequency protection information
within 30 days of a request by SERC to
facilitate post-event analysis of
frequency disturbances.

9. NERC also explains that the
proposed regional Reliability Standard
sets minimum automatic UFLS design
requirements, which are equivalent to
the design requirements in the SERC
UFLS program that has been in effect
since September 3, 1999.14 NERC states
that the one change relative to the
existing SERC UFLS program is the
addition of a minimum time delay
requirement. The addition allows
planning coordinators to use current
UFLS schemes if those schemes meet
the performance requirements specified
in the NERC UFLS standard. Therefore,
NERC concludes that the distribution
providers and transmission owners
subject to the proposed regional
Reliability Standard will have to make
minimal changes to implement their
portions of the UFLS schemes.

10. NERC also proposes VRFs and
VSLs for the regional Reliability
Standard, an implementation plan, and
an effective date. NERC states that these
aspects were developed and reviewed
for consistency with NERC and
Commission guidelines.

11. NERC proposes specific
implementation plans for each
requirement in the regional Reliability
Standard, as identified below, with the
regional Reliability Standard becoming
fully effective thirty months after the
first day of the first quarter following
regulatory approval. NERC states that
the implementation time is reasonable,
as it balances the need for reliability

14 NERC Petition at 12.
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with the practicability of
implementation.

12. NERC proposes that Requirement
R1 of PRC-006—SERC-01 become
effective twelve months after the first
day of the first quarter following
regulatory approval, but no sooner than
twelve months following regulatory
approval of Reliability Standard PRC-
006-1. NERC states that this twelve-
month period is consistent with the
effective date of Requirement R2 of
Reliability Standard PRC-006-1.
Requirement R2 of PRC-006—SERC-01
would become effective twelve months
after the first day of the first quarter
following regulatory approval. NERC
states that this twelve-month period is
needed to allow time for entities to
ensure a minimum time delay of six
cycles on existing automatic UFLS
relays as specified in Sub-requirement
R2.6. Requirement R3 would become
effective eighteen months after the first
day of the first quarter following
regulatory approval. NERC explains that
this additional six-month period is
needed to allow time to perform and
coordinate studies necessary to assess
the overall effectiveness of the UFLS
schemes in the SERC Region.
Requirements R4, R5, and R6 would
become effective thirty months after the
first day of the first quarter following
regulatory approval. NERC states that
this additional eighteen months is
needed to allow time for any necessary
changes to be made to the existing UFLS
schemes in the SERC Region.
Requirement R7 would become effective
six months following the effective date
of Requirement R8 of Reliability
Standard PRC-006-1, but no sooner
than one year following the first day of
the first calendar quarter after
applicable regulatory approval of PRC—
006—SERC-01. Finally, Requirement R8
of PRC-006—SERC-01 would become
effective twelve months after the first
day of the first quarter following
regulatory approval. NERC states that
this twelve-month period is needed to
allow time for generator owners to
collect and make an initial data filing.

II. Discussion

A. PRC-006-SERC-01

13. Pursuant to FPA section 215(d)(2),
we propose to approve regional
Reliability Standard PRC-006—SERC-01
as just, reasonable, not unduly
discriminatory or preferential, and in
the public interest. PRC-006—SERC-01
is designed to work in conjunction with
NERC Standard PRC-006-1 to
effectively mitigate the consequences of
an underfrequency event while
accommodating differences in system

transmission and distribution topology
among SERC Planning Coordinators due
to historical design criteria, makeup of
load demands, and generation
resources.?® As indicated above, PRC—
006—SERC-01 covers topics not covered
by the corresponding NERC Reliability
Standard PRC-006-1 because it adds
specificity for UFLS schemes in the
SERC Region. For example,
Requirement R1 of the proposed
regional Reliability Standard PRC-006—
SERC-01 requires all planning
coordinators in the SERC Region to
include their respective “SERC
subregion as an identified island when
developing criteria for selecting portions
of the [Bulk-Power System] that may
form islands.” 16 This requirement goes
beyond the corresponding requirement
in Reliability Standard PRC-006-1 that
a planning coordinator study the entire
region as an island.

14. While we propose to approve
regional Reliability Standard PRC-006—
SERC-01, we identify a possible
inconsistency between Requirement R6
of the proposed regional Reliability
Standard and PRC-006—1, which the
Commission addressed in Order No.
763. Reliability Standard PRC-SERC—
006—01, Requirement R6 states:

R6. Each UFLS entity shall implement
changes to the UFLS scheme which involve
frequency settings, relay time delays, or
changes to the percentage of load in the
scheme within 18 months of notification by
the Planning Coordinator. [Violation Risk
Factor: Medium][Time Horizon: Long-term
Planning]

The rationale for Requirement R6
included in the NERC petition is the
following:

Rationale for R6: The SDT believes it is
necessary to put a requirement on how
quickly changes to the scheme should be
made. This requirement specifies that
changes must be made within 18 months of
notification by the PC. The 18 month interval
was chosen to give a reasonable amount of
time for making changes in the field. All of
the SERC region has existing UFLS schemes
which, based on periodic simulations, have
provided reliable protection for years. Events
which result in islanding and an activation
of the UFLS schemes are extremely rare.
Therefore, the SDT does not believe that
changes to an existing UFLS scheme will be
needed in less than 18 months. However, if
a PC desires that changes to the UFLS
scheme be made faster than that, then the PC
may request the implementation to be done
sooner than 18 months. The UFLS entity may
oblige but will not be required to do so.1”

15. The Commission reads the
requirement that UFLS entities

15 NERC Petition at 18.

16 NERC Petition, Exhibit C at 6.

17 NERC Petition, Exhibit A at 14 (emphasis
added).

implement a change “within 18-
months” to establish a “maximum”
timeframe to comply with a planning
coordinator’s schedule to implement
changes to UFLS schemes, but also to
recognize that the planning coordinator
could establish a schedule for the
changes to be implemented in less
time.18 The inclusion of a maximum
timeframe would be more stringent than
Reliability Standard PRC-006-1,
Requirement R9, which does not
contain a maximum timeframe to
implement changes to a UFLS scheme.

16. We are concerned, however, that
the italicized language in the rationale
NERC provides for Requirement R6 may
be incompatible with Order No. 763. As
explained above, we interpret
Requirement R6 to mean that planning
coordinators can establish schedules for
requiring changes to UFLS schemes by
applicable entities within an 18-month
time frame from the time the entities are
notified. Yet, the rationale for
Requirement R6 could result in
Requirement R6 being read to allow
applicable entities not to adopt the
planning coordinator’s schedule if it is
less than 18 months. The Commission is
concerned that leaving it up to
applicable entities to determine their
schedules for changes under certain
circumstances will cause confusion and
result in a lack of consistency in the
application of the regional Reliability
Standard. Allowing each UFLS entity to
choose its own timing could harm
reliability or at least defeat the purpose
of the planning coordinator’s role.

17. Our concern is rooted in the
Commission’s directive in Order No.
763 concerning PRC-006—1, which held
that planning coordinators should be
responsible for establishing schedules
for the completion of corrective actions
in response to UFLS events.19 In the
Notice of Proposed Rulemaking for
PRC-006—-1, the Commission stated that
Reliability Standard PRC-006—1 does
not specify how soon after an event an
entity would need to implement
corrections in response to any
deficiencies identified in an event
assessment.2® NERC responded that the
time that a UFLS entity has to

181n the VSL and VRF analysis in Exhibit E of
NERC'’s Petition, NERC states that Requirement R6
specifies the maximum time for a UFLS entity to
complete implementation of a major change in a
planning coordinator’s UFLS scheme. See NERC
Petition, Exhibit E at 16 (“[Requirement R6]
specifies the maximum time for a UFLS entity to
complete implementation of a major change in a
Planning Coordinator’s UFLS scheme.”).

19 Order No. 763, 139 FERC 761,098 at P 48.

20 Automatic Underfrequency Load Shedding and
Load Shedding Plans Reliability Standards, Notice
of Proposed Rulemaking, 76 FR 66,220 (October 26,
2011), FERC Stats. & Regs. 132,682 (2011).
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implement corrections will be
established by the planning coordinator,
as specified in Requirement R9 of PRC-
006—1.21 In Order No. 763, the
Commission accepted NERC’s
comments that Requirement R9 requires
compliance with a schedule established
by the planning coordinator, but the
Commission stated that NERC’s reading
of Requirement R9 should be made clear
in the Requirement itself and directed
NERC to make that requirement explicit
in future versions of the Reliability
Standard.22

18. NERC states that PRC-006—SERC—
01 is designed to work in conjunction
with Reliability Standard PRC-006-1.23
NERC also maintains that the regional
Reliability Standard is more stringent
than PRC-006—1.24 Construing
Requirement R6 as imposing a
maximum time to comply with a
planning coordinator’s schedule, but
leaving it up to the applicable entity to
decide whether to take more time (up to
18 months) than the planning
coordinator schedule allows, would be
inconsistent with and, in certain cases,
be less stringent than PRC-006-1. First,
we are concerned that allowing
applicable entities the flexibility to
determine their own implementation
schedule (up to 18 months) for changes
rather than follow the schedule
established by the planning coordinator
is inconsistent with the policy
underlying Order No. 763 that planning
coordinators establish schedules for
completing changes to UFLS programs.
If a planning coordinator believes that a
change made pursuant to Requirement
R6 should be completed in less than 18
months, the planning coordinator’s
schedule should be mandatory. Second,
in certain circumstances, such an
interpretation would be expressly
prohibited by the Commission’s
directive in Order No. 763 concerning
Requirement R9, which gives the
planning coordinator the responsibility
of setting a schedule for completing
corrective actions to UFLS programs
following event assessments pursuant to

21 NERC stated:

The amount of time that a UFLS entity has to
implement corrections will be established by the
Planning Coordinator, as specified in Requirement
R9 of PRC-006-1. The time allotted for corrections
will depend on the extent of the deficiencies
identified. The schedule specified by the Planning
Coordinator will consider the time necessary for
budget planning and implementation, recognizing
that operating and maintenance budgets normally
will not be sufficient to address major revisions and
allowances will be necessary for inclusion of
approved changes in budgeting cycles.

Order No. 763, 139 FERC {61,098 at P 48 (citing
NERC Comments at 8).

22 Order No. 763, 139 FERC {61,098 at P 48.

23 NERC Petition at 18-19.

24]d. at 18.

Requirement R11 and R12 of PRC-006—
1. Although we acknowledge that
changes made pursuant to Requirement
R6 of the regional Reliability Standard
will not always be corrective changes
made in response to event assessments
pursuant to the Requirements of PRC—
006-1, Requirement R6 is broad enough
to encompass corrective changes, thus
creating a conflict between the regional
Reliability Standard and PRC-006-1
under the proscribed interpretation.
Thus, the Commission will not read
Requirement R6 as providing a UFLS
entity with the discretion not to follow
the schedule set by the planning
coordinator when the schedule is less
than 18 months.25

B. Violation Risk Factors and Violation
Severity Levels

19. NERC states that the VRFs and
VSLs for the proposed regional
Reliability Standard were developed
and reviewed for consistency with
NERC and Commission guidelines. After
reviewing the assigned VRFs and VSLs
for PRC—-006—SERC-01 in Exhibit E, the
Commission agrees, with one
modification, that the proposed VRF
and VSL assignments appear consistent
with Commission guidelines. Therefore,
the Commission proposes to approve,
with one modification, the VRFs and
VSLs assigned to the main
Requirements in regional Reliability
Standard PRC-006—SERC-01.

20. We propose to direct NERC to
modify the VRF assigned to
Requirement R6 from “medium” to
“high.” In the petition, NERC states that
Requirement R9 of PRC-006—1 and
Requirement R6 address “a similar
reliability goal.” 26 However, NERC
states that while Requirement R9 of
PRC-006-1 addresses UFLS scheme
implementation and has a VRF of
“high,” Requirement R6 only addresses
the timing of implementation and is,
therefore, appropriately assigned a
“medium” VRF.27 Guideline 3 of the
Commission’s VRF Guidelines states

25In Order No. 693, the Commission explained
that “while Measures and Levels of Non-
Compliance provide useful guidance to the
industry, compliance will in all cases be measured
by determining whether a party met or failed to
meet the Requirement given the specific facts and
circumstances of its use, ownership or operation of
the Bulk-Power System.” Order No. 693, 118 FERC
161,218 at P 253. Similarly, in the immediate
proceeding, we consider Requirement R6 the “core
obligation” for purposes of determining
compliance, while the related ‘“‘rationale statement”
is viewed as providing useful guidance but not
setting compliance obligations. See also id. P 280
(“the Requirements in each Reliability Standard are
core obligations” and compliance Measures
“provide useful guidance * * *”).

26 See NERC Petition, Exhibit E at 16.

27 Id.

that “[a]bsent justification to the
contrary, the Commission expects the
assignment of Violation Risk Factors
corresponding to Requirements that
address similar reliability goals in
different Reliability Standards would be
treated comparably.” 28 As NERC notes,
Requirement R6 and Requirement R9 of
proposed PRC-006—1 address “a similar
reliability goal.” While NERC explains
in its filing that the specific topics
addressed by each Requirement are
different, the fact that they address a
similar reliability goal suggests that they
should be treated comparably and each
given a “high” VRF, consistent with
Guideline 3.

21. In addition, in Guideline 5 of the
VRF Guidelines, the Commission
indicated that, for Requirements with
co-mingled reliability objectives, “the
Violation Risk Factor assignment for
such Requirements is not watered down
to reflect the lower risk level associated
with the less important objective of the
Reliability Standard.” 29 NERC states in
the petition that Requirement R6
combines the lesser risk reliability
objective of establishing a maximum
time frame for implementing changes to
UFLS schemes with the higher risk
reliability objective of actually
implementing changes to UFLS
schemes.30 As a result, consistent with
Guideline 5, the Commission believes
that proposed Requirement R6 should
be assigned a “high” VRF. We seek
comment on this proposed directive.

C. Implementation Plan and Effective
Date

22. NERGC states that the
implementation time for the proposed
regional Reliability Standard is
reasonable, as it balances the need for
reliability with the practicability of
implementation. The Commission
proposes to accept the implementation
plan and effective date proposed by
NERC.

II1. Information Collection Statement

23. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting and
recordkeeping (collections of
information) imposed by an agency.3?
Upon approval of a collection(s) of
information, OMB will assign an OMB
control number and expiration date.
Respondents subject to the filing
requirements of this rule will not be
penalized for failing to respond to these

28 North American Electric Reliability Corp., 119
FERC {61,145, at P 25 (2007).

29]d. P 32.

30 See NERC Petition, Exhibit E at 17.

315 CFR 1320.11.
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collections of information unless the
collections of information display a
valid OMB control number.

24. The Commission is submitting
these reporting and recordkeeping
requirements to OMB for its review and
approval under section 3507(d) of the
PRA. Comments are solicited on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of
provided burden estimate, ways to
enhance the quality, utility, and clarity
of the information to be collected, and
any suggested methods for minimizing
the respondent’s burden, including the
use of automated information
techniques.

25. This Notice of Proposed
Rulemaking proposes to approve
regional Reliability Standard PRC-006—
SERC-01. This is the first time NERC
has requested Commission approval of
this proposed regional Reliability
Standard. NERC states in its petition
that UFLS requirements had been in
place at a continent-wide level and
within SERC for many years prior to
implementation of the Commission-

approved Reliability Standards in 2007.
Because the UFLS requirements have
been in place prior to the development
of PRC-006—SERC-01, the proposed
regional Reliability Standard is largely
associated with requirements the
applicable entities are already
following.32 The proposed regional
Reliability Standard, PRC—006—SERC—
01, is designed to ensure that automatic
UFLS protection schemes designed by
planning coordinators and implemented
by applicable distribution providers and
transmission owners in the SERC
Region are coordinated so they may
effectively mitigate the consequences of
an underfrequency event. The proposed
regional Reliability Standard is only
applicable to generator owners,
planning coordinators, and UFLS
entities in the SERC Region. The term
“UFLS entities” means all entities that
are responsible for the ownership,
operation, or control of automatic UFLS
equipment as required by the UFLS
program established by the planning
coordinators. Such entities may include
distribution providers and transmission
owners. The reporting requirements in

proposed regional Reliability Standard
PRC-006—SERC-01 only pertain to
entities within the SERC Region.

26. Public Reporting Burden: Our
estimate below regarding the number of
respondents is based on the NERC
compliance registry as of May 29, 2012.
According to the NERC compliance
registry, there are 21 planning
coordinators and 104 generator owners
within the SERC Region. The individual
burden estimates are based on the time
needed for planning coordinators to
incrementally gather data, run studies,
and analyze study results to design or
update the UFLS programs that are
required in the regional Reliability
Standard in addition to the
requirements of the NERC Reliability
Standard PRC-006-1.33 Additionally,
generator owners must provide a
detailed set of data and documentation
to SERC within 30 days of a request to
facilitate post event analysis of
frequency disturbances. These burden
estimates are consistent with estimates
for similar tasks in other Commission-
approved Reliability Standards.

Number of Number of re- Average Total annual

PRC-006-SERC-01 (Automatic underfrequency load shedding respondents sponses per burden hours burden hours
requirements) 34 annually respondent per response (1) x 2) X (3)

(1) ) 3

PCs*: Design and document Automatic UFLS Program ..........cccccoevveiineennn. 21 1 8 168
PCs: Provide Documentation and Data to SERC .........cccccoiiiiiiiiiiiiiiiiieiis | eveeerieeeieenieeniees | eeeiee e eseeeseeens 16 336
GOs*: Provide Documentation and Data to SERC . 104 1 16 1,664
GOs: ReCord REENLION .......oiiiiiiiiiieesiie ettt sieesieesiees | eesieeeseesiseaseeans | eesieeesseeseeeneeenens 4 416
o) - | P BSOS UPPRN 2,584

* PC=planning coordinator; GO=generator owner.

Total Annual Hours for Collection:
(Compliance/Documentation) = 2,584
hours.

Total Reporting Cost for planning
coordinators: = 504 hours @ $120/hour
= $60,480.

Total Reporting Cost for generator
owners: = 1,664 hours @ $120/hour =
$199,680.

Total Record Retention Cost for
generator owners: 416 hours @ $28/hour
=$11,647.

Total Annual Cost (Reporting +
Record Retention) 35: = $60,480 +
$199,680 +$11,648 = $271,808.

Title: Mandatory Reliability Standards
for the SERC Region.

32 See 5 CFR 1320.3(b)(2) (““The time, effort, and
financial resources necessary to comply with a
collection of information that would be incurred by
persons in the normal course of their activities (e.g.,
in compiling and maintaining business records)
will be excluded from the ‘burden’ if the agency
demonstrates that the reporting, recordkeeping, or
disclosure activities needed to comply are usual
and customary.”).

Action: Proposed Collection FERC—
725K.

OMB Control No.: To be determined.

Respondents: Businesses or other for-
profit institutions; not-for-profit
institutions.

Frequency of Responses: On
Occasion.

Necessity of the Information: This
proposed rule proposes to approve the
regional Reliability Standard pertaining
to automatic underfrequency load
shedding. The proposed regional
Reliability Standard helps ensure the
reliable operation of the Bulk-Power
System by arresting declining frequency
and assisting recovery of frequency

33 The burden estimates for Reliability Standard
PRC-006-1 are included in Order No. 763 and are
not repeated here.

34Proposed regional Reliability Standard PRC—
006—SERC-01 applies to planning coordinators,
UFLS entities and generator owners. However, the
burden associated with the UFLS entities is not new
because it was accounted for under Commission-

following system events leading to
frequency degradation.

Internal Review: The Commission has
reviewed the proposed regional
Reliability Standard and made a
determination that its action is
necessary to implement section 215 of
the FPA. These requirements, if
accepted, should conform to the
Commission’s expectation for UFLS
programs as well as procedures within
the SERC Region.

27. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street NE.,

approved Reliability Standards PRC-006—1, PRC—
007-0 and PRC-009-0.

35 The hourly reporting cost is based on the cost
of an engineer to implement the requirements of the
rule. The record retention cost comes from
Commission staff research on record retention
requirements.
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Washington, DC 20426 [Attention: Ellen
Brown, Office of the Executive Director,
email: DataClearance@ferc.gov, phone:
(202) 502-8663, fax: (202) 273-0873].

28. For submitting comments
concerning the collection(s) of
information and the associated burden
estimate(s), please send your comments
to the Commission and to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission, phone: (202)
395—-4638, fax: (202) 395-7285]. For
security reasons, comments to OMB
should be submitted by email to:
oira_submission@omb.eop.gov.
Comments submitted to OMB should
include Docket Number RM12-09 and
an OMB Control Number to be
determined.

IV. Environmental Analysis

29. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.36 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.37 The
actions proposed here fall within this
categorical exclusion in the
Commission’s regulations.

V. Regulatory Flexibility Act
Certification

30. The Regulatory Flexibility Act of
1980 (RFA) 38 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
a proposed rule and that minimize any
significant economic impact on a
substantial number of small entities.
The Small Business Administration’s
(SBA) Office of Size Standards develops
the numerical definition of a small
business.3? The SBA has established a
size standard for electric utilities,
stating that a firm is small if, including
its affiliates, it is primarily engaged in

36 Order No. 486, Regulations Implementing the
National Environmental Policy Act of 1969, FERC
Stats. & Regs., Regulations Preambles 1986—1990
130,783 (1987).

3718 CFR 380.4(a)(2)(ii).

385 U.S.C. 601-612.

3913 CFR 121.101.

the transmission, generation and/or
distribution of electric energy for sale
and its total electric output for the
preceding twelve months did not exceed
four million megawatt hours.40

31. Proposed regional Reliability
Standard PRC-006—SERC-01 proposes
to establish consistent and coordinated
requirements for the design,
implementation, and analysis of
automatic UFLS schemes among all
applicable entities within the SERC
Region. It will be applicable to planning
coordinators, generator owners and
entities that are responsible for the
ownership, operation, or control of
UFLS equipment. Comparison of the
NERC Compliance Registry with data
submitted to the Energy Information
Administration on Form EIA-861
indicates that perhaps as many as 1
small entity is registered as a planning
coordinator and 5 small entities are
registered as generator owners in the
SERC Region. The Commission
estimates that the small planning
coordinator to whom the proposed
regional Reliability Standard will apply
will incur compliance costs of $2,880
($2,880 per planning coordinator)
associated with the proposed regional
Reliability Standard’s requirements. The
small generator owners will incur
compliance and record keeping costs of
$10,160 ($2,032 per generator owner).
Accordingly, proposed regional
Reliability Standard PRC-006—SERC-01
should not impose a significant
operating cost increase or decrease on
the affected small entities.

32. Further, NERC explains that the
cost for smaller entities to implement
regional Reliability Standard PRC-006—
SERC-01 was considered during the
development process. The Reliability
Standard PRC-006—-1 requires a
planning coordinator to identify which
entities will participate in its UFLS
scheme, including the number of steps
and percent load that UFLS entities will
shed. The standard drafting team
recognized that UFLS entities with a
load of less than 100 MW may have
difficulty in implementing more than
one UFLS step and in meeting a tight
tolerance. Therefore, the standard
drafting team included Requirement R5,
which states that such small entities
shall not be required to have more than
one UFLS step, and sets their
implementation tolerance to a wider
level. Requirement R5 limits additional
compliance costs for smaller entities to
comply with the regional Reliability
Standard.

33. Based on this understanding, the
Commission certifies that the regional

4013 CFR 121.201, Sector 22, Utilities & n.1.

Reliability Standard will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, no regulatory flexibility
analysis is required.

VI. Comment Procedures

34. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due September 24, 2012.
Comments must refer to Docket No.
RM12-9-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

35. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

36. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE., Washington, DC 20426.

37. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VII. Document Availability

38. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington, DC 20426.

39. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.
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40. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at 202—
502—6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—-8371, TTY (202) 502—-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

By direction of the Commission.
Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2012—-18009 Filed 7—23-12; 8:45 am]
BILLING CODE 6717-01-P

NATIONAL INDIAN GAMING
COMMISSION

25 CFR Parts 543 and 547

Minimum Internal Control Standards
and Technical Standards

AGENCY: National Indian Gaming
Commission.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On June 1, 2012, the National
Indian Gaming Commission (NIGC)
published in the Federal Register two
notices of proposed rulemaking for
public comment. The deadline for
submission of public comments was
July 31, 2012. In response to public
requests to extend the comment period,
the NIGC has determined that an
extension of the end of the public
comment period from July 31, 2012
until August 15, 2012, is appropriate.
This action will allow interested
persons additional time to analyze the
proposed rules and prepare their
comments.

DATES: The comment period for the
proposed rules published June 1, 2012,
at 77 FR 32444 and 77 FR 32465, is
extended. Comments on the proposed
rules must be received on or before
August 15, 2012.

FOR FURTHER INFORMATION CONTACT:
Sarah Walters, National Indian Gaming
Commission, 1441 L Street NW., Suite
9100 Washington, DC 20005.
Telephone: 202—632-7003; email:
reg.review@nigc.gov.

SUPPLEMENTARY INFORMATION: Part 543
addresses minimum internal control
standards (MICS) for Class II gaming
operations. The regulations require
tribes to establish controls and
implement procedures at least as
stringent as those described in this Part
to maintain the integrity of the gaming
operation and minimize the risk of theft.

The MICS were last amended in 2009
in the first phase of what was intended
to be a multi-phase process of revising
the MICS and separating Class II and III
controls. This proposed rule furthers
that multi-phase process and includes
amendments to update the MICS to
reflect widespread technological
advances in the industry.

Dated: July 16, 2012.

Tracie L. Stevens,

Chairwoman.

Daniel J. Little,

Commissioner.

[FR Doc. 2012—-17649 Filed 7—23-12; 8:45 am]
BILLING CODE 7565-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2010-1015; FRL— 9703-6]

Approval and Promulgation of
Implementation Plans; North Carolina;
110(a)(1) and (2) Infrastructure
Requirements for the 1997 Annual and
2006 Fine Particulate Matter National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
in part, and conditionally approve in
part, the State Implementation Plan
(SIP) revisions, submitted by the State of
North Carolina, through the Department
of Environment and Natural Resources
(NC DENR), Division of Air Quality
(DAQ), as demonstrating that the State
meets the requirements of sections
110(a)(1) and (2) of the Clean Air Act
(CAA or the Act) for the 1997 annual
and 2006 24-hour fine particulate matter
(PM; 5) national ambient air quality
standards (NAAQS). Section 110(a) of
the CAA requires that each state adopt
and submit a SIP for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by the EPA, which is
commonly referred to as an
“infrastructure” SIP. DAQ certified that
the North Carolina SIP contains
provisions that ensure the 1997 annual
and 2006 24-hour PM, s NAAQS are
implemented, enforced, and maintained
in North Carolina (hereafter referred to
as “infrastructure submissions”’). EPA is
proposing to determine that North
Carolina’s infrastructure submissions,
provided to EPA on April 1, 2008, and
on September 21, 2009, addressed all
the required infrastructure elements for
the 1997 annual and 2006 24-hour PM, 5

NAAQS with the exception of sections
110(a)(2)(C), 110(a)(2)(E)(ii) and
110(a)(2)(J). With respect to sections
110(a)(2)(C) related to PSD
requirements, 110(a)(2)(E)(ii) and
110(a)(2)(J) related to PSD requirements,
EPA is proposing to conditionally
approve these requirements.

DATES: Written comments must be
received on or before August 23, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2010-1015, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: R4-RDS@epa.gov.

3. Fax: (404) 562-9019.

4. Mail: “EPA-R04-OAR-2010—
1015,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2010-
1015. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
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submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Sean Lakeman, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9043.
Mr. Lakeman can be reached via
electronic mail at
lakeman.sean@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background

II. What elements are required under sections
110(a)(1) and (2)?

1II. Scope of Infrastructure SIPs

IV. What is EPA’s analysis of how North
Carolina addressed the elements of
sections 110(a)(1) and (2)
“Infrastructure” provisions?

V. Proposed Action

VL. Statutory and Executive Order Reviews

I. Background

On July 18, 1997 (62 FR 38652), EPA
established an annual PM, s NAAQS at
15.0 micrograms per cubic meter (ug/
m?3) based on a 3-year average of annual
mean PM; s concentrations. At that time,
EPA also established a 24-hour NAAQS
of 65 pg/m3. See 40 CFR 50.7. On
October 17, 2006 (71 FR 61144), EPA
retained the 1997 annual PM, s NAAQS
at 15.0 ug/m>3 based on a 3-year average
of annual mean PM s concentrations,
and promulgated a new 24-hour
NAAQS of 35 pg/m3 based on a 3-year
average of the 98th percentile of 24-hour
concentrations. By statute, SIPs meeting
the requirements of sections 110(a)(1)
and (2) are to be submitted by states
within three years after promulgation of
a new or revised NAAQS. Sections
110(a)(1) and (2) require states to
address basic SIP requirements,
including emissions inventories,
monitoring, and modeling to assure
attainment and maintenance of the
NAAQS. States were required to submit
such SIPs to EPA no later than July 2000
for the 1997 annual PM» s NAAQS, no
later than October 2009 for the 2006 24-
hour PM, s NAAQS.

On March 4, 2004, Earthjustice
submitted a notice of intent to sue
related to EPA’s failure to issue findings
of failure to submit related to the
“infrastructure” requirements for the
1997 annual PM, s NAAQS. On March
10, 2005, EPA entered into a consent
decree with Earthjustice which required
EPA, among other things, to complete a
Federal Register notice announcing
EPA’s determinations pursuant to
section 110(k)(1)(B) as to whether each
state had made complete submissions to
meet the requirements of section
110(a)(2) for the 1997 PM, s NAAQS by
October 5, 2008. In accordance with the
consent decree, EPA made completeness
findings for each state based upon what
the Agency received from each state for
the 1997 PM, s NAAQS as of October 3,
2008.

On October 22, 2008, EPA published
a final rulemaking entitled
“Completeness Findings for Section
110(a) State Implementation Plans
Pertaining to the Fine Particulate Matter
(PM>5) NAAQS,” making a finding that
each state had submitted or failed to
submit a complete SIP that provided the
basic program elements of section
110(a)(2) necessary to implement the
1997 PM, s NAAQS (see 73 FR 62902).
For those states that did receive
findings, the findings of failure to
submit for all or a portion of a state’s
implementation plan established a 24-
month deadline for EPA to promulgate
a Federal Implementation Plan to

address the outstanding SIP elements
unless, prior to that time, the affected
states submitted, and EPA approved, the
required SIPs.

The findings that all or portions of a
state’s submission are complete
established a 12-month deadline for
EPA to take action upon the complete
SIP elements in accordance with section
110(k). North Carolina’s infrastructure
submissions were received by EPA on
April 1, 2008, for the 1997 annual PM, 5
NAAQS, and on September 21, 2009, for
the 2006 24-hour PM, s NAAQS. The
submissions were determined to be
complete on October 1, 2008, and March
21, 2010, respectively. North Carolina
was among other states that did not
receive findings of failure to submit
because it had provided a complete
submission to EPA to address the
infrastructure elements for the 1997
PM, s NAAQS by October 3, 2008.

On July 6, 2011, WildEarth Guardians
and Sierra Club filed an amended
complaint related to EPA’s failure to
take action on the SIP submittal related
to the “infrastructure” requirements for
the 2006 24-hour PM, s NAAQS. On
October 20, 2011, EPA entered into a
consent decree with WildEarth
Guardians and Sierra Club which
required EPA, among other things, to
complete a Federal Register notice of
the Agency’s final action either
approving, disapproving, or approving
in part and disapproving in part the
North Carolina 2006 24-hour PM, s
NAAQS Infrastructure SIP submittal
addressing the applicable requirements
of sections 110(a)(2)(A)-(H), (J)-(M),
except for section 110(a)(2)(C) the
nonattainment area requirements and
section 110(a)(2)(D)(1)(II) visibility
requirements, by September 30, 2012.
On July 20, 2011, EPA published a final
rulemaking disapproving the interstate
transport requirements for section
110(a)(2)(D)(1) for the 2006 24-hour
PM,.s NAAQS for North Carolina. See
76 FR 43167.

Today’s action is proposing to
approve in part, and to conditionally
approve in part North Carolina’s
infrastructure submissions for both the
1997 annual and 2006 24-hour PM; s
NAAQS for sections 110(a)(2)(A)—-(H),
(M), with the exception of sections
110(a)(2)(C) related to PSD
requirements, section 110(a)(2)(D)(i)
interstate transport requirements,
110(a)(2)(E)(ii) and 110(a)(2)(]) related to
PSD requirements. With respect to
sections 110(a)(2)(E)(ii), and sections
110(a)(2)(C) and 110(a)(2)(]) as they
relate to PSD requirements, EPA is
proposing to conditionally approve
North Carolina’s infrastructure SIP as it
relates to these requirements. Today’s
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action is not approving any specific
rule, but rather proposing that North
Carolina’s already approved SIP meets—
or in the case of the elements proposed
for conditional approval will meet—,
with changes, certain CAA
requirements.

II. What elements are required under
sections 110(a)(1) and (2)?

Section 110(a) of the CAA requires
states to submit SIPs to provide for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS within three years following
the promulgation of such NAAQS, or
within such shorter period as EPA may
prescribe. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the SIP for a new or revised
NAAQS affects the content of the
submission. The contents of such SIP
submissions may also vary depending
upon what provisions the state’s
existing SIP already contains. In the
case of the 1997 annual and 2006 24-
hour PM, s NAAQS, some states may
need to adopt language specific to the
PM, s NAAQS to ensure that they have
adequate SIP provisions to implement
the PM2,5 NAAQS

Section 110(a)(1) provides the
procedural and timing requirements for
SIPs. Section 110(a)(2) lists specific
elements that states must meet for
“infrastructure” SIP requirements
related to a newly established or revised
NAAQS. As mentioned above, these
requirements include SIP infrastructure
elements such as modeling, monitoring,
and emissions inventories that are
designed to assure attainment and
maintenance of the NAAQS. The
requirements that are the subject of this
proposed rulemaking are listed below 1
and in EPA’s October 2, 2007,
memorandum entitled “Guidance on

1Two elements identified in section 110(a)(2) are
not governed by the three year submission deadline
of section 110(a)(1) because SIPs incorporating
necessary local nonattainment area controls are not
due within three years after promulgation of a new
or revised NAAQS, but rather due at the time the
nonattainment area plan requirements are due
pursuant to section 172. These requirements are: (1)
Submissions required by section 110(a)(2)(C) to the
extent that subsection refers to a permit program as
required in part D Title I of the CAA, and (2)
submissions required by section 110(a)(2)(I) which
pertain to the nonattainment planning requirements
of part D, Title I of the CAA. Today’s proposed
rulemaking does not address infrastructure
elements related to section 110(a)(2)(I) but does
provide detail on how North Carolina’s SIP
addresses 110(a)(2)(C).

SIP Elements Required Under Section
110(a)(1) and (2) for the 1997 8-Hour
Ozone and PM, s National Ambient Air
Quality Standards” and September 25,
2009, memorandum entitled “Guidance
on SIP Elements Required Under
Section 110(a)(1) and (2) for the 2006
24-Hour Fine Particle (PM,.s) National
Ambient Air Quality Standards.”

e 110(a)(2)(A): Emission limits and
other control measures.

¢ 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.2

e 110(a)(2)(D): Interstate transport.3

¢ 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.4

e 110(a)(2)(J): Consultation with
government officials; public
notification; and PSD and visibility
protection.

¢ 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

III. Scope of Infrastructure SIPs

EPA is currently acting upon SIPs that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for
ozone and PM, s NAAQS for various

2This rulemaking only addresses requirements
for this element as they relate to attainment areas.

3Today’s proposed rule does not address element
110(a)(2)(D)() (Interstate Transport) for the 1997
and 2006 PM, s NAAQS. Interstate transport
requirements were formerly addressed by North
Carolina consistent with the Clean Air Interstate
Rule (CAIR). On December 23, 2008, CAIR was
remanded by the D.C. Circuit Court of Appeals,
without vacatur, back to EPA. See North Carolina
v. EPA, 531 F.3d 896 (D.C. Cir. 2008). Prior to this
remand, EPA took final action to approve North
Carolina SIP revision, which was submitted to
comply with CAIR. See 72 FR 56914 (October 5,
2007). In so doing, North Carolina CAIR SIP
revision addressed the interstate transport
provisions in section 110(a)(2)(D)(i) for the 1997
PM, s NAAQS. In response to the remand of CAIR,
EPA has recently finalized a new rule to address the
interstate transport of nitrogen oxides and sulfur
oxides in the eastern United States. See 76 FR
48208 (August 8, 2011) (Transport Rule). That rule
was recently stayed by the D.C. Circuit Court of
Appeals. EPA’s action on element 110(a)(2)(D)(i)
will be addressed in a separate action.

4 This requirement was inadvertently omitted
from EPA’s October 2, 2007, memorandum entitled
“Guidance on SIP Elements Required Under
Section 110(a)(1) and (2) for the 1997 8-Hour Ozone
and PM, s National Ambient Air Quality
Standards,” and the September 25, 2009,
memorandum entitled “Guidance on SIP Elements
Required Under Section 110(a)(1) and (2) for the
2006 Fine Particle (PM,.s) National Ambient Air
Quality Standards,” but as mentioned above is not
relevant to today’s proposed rulemaking.

states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on those infrastructure SIP
submissions.? Those Commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements in other proposals that
it would address two issues separately
and not as part of actions on the
infrastructure SIP submissions: (i)
Existing provisions related to excess
emissions during periods of start-up,
shutdown, or malfunction (SSM) at
sources, that may be contrary to the
CAA and EPA’s policies addressing
such excess emissions; and (ii) existing
provisions related to “director’s
variance” or “director’s discretion” that
purport to permit revisions to SIP
approved emissions limits with limited
public process or without requiring
further approval by EPA, that may be
contrary to the CAA (director’s
discretion). EPA notes that there are two
other substantive issues for which EPA
likewise stated in other proposals that it
would address separately: (i) Existing
provisions for minor source new source
review (NSR) programs that may be
inconsistent with the requirements of
the CAA and EPA’s regulations that
pertain to such programs (minor source
NSR); and (ii) existing provisions for
Prevention of Significant Deterioration
(PSD) programs that may be inconsistent
with current requirements of EPA’s
“Final NSR Improvement Rule,” 67 FR
80186 (December 31, 2002), as amended
by 72 FR 32526 (June 13, 2007) (NSR
Reform). In light of the comments, EPA
believes that its statements in various
proposed actions on infrastructure SIPs
with respect to these four individual
issues should be explained in greater
depth. It is important to emphasize that
EPA is taking the same position with
respect to these four substantive issues
in this action on the infrastructure SIPs
for the 1997 and 2006 PM, s NAAQS
from North Carolina.

EPA intended the statements in the
other proposals concerning these four
issues merely to be informational and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did

5 See Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket # EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply.
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not want states, regulated entities, or
members of the public to be under the
misconception that the Agency’s
approval of the infrastructure SIP
submission of a given state should be
interpreted as a re-approval of certain
types of provisions that might exist
buried in the larger existing SIP for such
state. Thus, for example, EPA explicitly
noted that the Agency believes that
some states may have existing SIP
approved SSM provisions that are
contrary to the CAA and EPA policy,
but that “in this rulemaking, EPA is not
proposing to approve or disapprove any
existing state provisions with regard to
excess emissions during SSM of
operations at facilities.” EPA further
explained, for informational purposes,
that “EPA plans to address such State
regulations in the future.” EPA made
similar statements, for similar reasons,
with respect to the director’s discretion,
minor source NSR, and NSR Reform
issues. EPA’s objective was to make
clear that approval of an infrastructure
SIP for these ozone and PM, s NAAQS
should not be construed as explicit or
implicit re-approval of any existing
provisions that relate to these four
substantive issues. EPA is reiterating
that position in this action on the
infrastructure SIP for North Carolina.

Unfortunately, the Commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issues in the context of the
infrastructure SIPs. This was not EPA’s
intention. To the contrary, EPA only
meant to convey its awareness of the
potential for certain types of
deficiencies in existing SIPs and to
prevent any misunderstanding that it
was reapproving any such existing
provisions. EPA’s intention was to
convey its position that the statute does
not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements in those other

proposals, however, we want to explain
more fully the Agency’s reasons for
concluding that these four potential
substantive issues in existing SIPs may
be addressed separately from actions on
infrastructure SIP submissions.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)”” and
that these SIPs are to provide for the
“implementation, maintenance, and
enforcement”” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”
submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP” submissions
required to address the visibility
protection requirements of CAA section
169A, NSR permitting program
submissions required to address the
requirements of part D, and a host of
other specific types of SIP submissions
that address other specific matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs, and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.® Some of the elements of

6 For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.”

Notwithstanding that section 110(a)(2)
provides that “each” SIP submission
must meet the list of requirements
therein, EPA has long noted that this
literal reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).8 This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general
“infrastructure SIP” for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because the Agency
bifurcated the action on these latter
“interstate transport” provisions within
section 110(a)(2) and worked with states
to address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.? This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the state’s implementation

7For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each state’s implementation
plan contains adequate provisions to prevent
significant contribution to nonattainment of the
NAAQS in other states. This provision contains
numerous terms that require substantial rulemaking
by EPA in order to determine such basic points as
what constitutes significant contribution. See “Rule
To Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Revisions to Acid Rain Program; Revisions to the
NOx SIP Call; Final Rule,” 70 FR 25162 (May 12,
2005) (defining, among other things, the phrase
“contribute significantly to nonattainment”).

8 See Id., 70 FR 25162, at 63—-65 (May 12, 2005)
(explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)@).

9EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM 5
NAAQS. See “Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, s
National Ambient Air Quality Standards,” from
William T. Harnett, Director, Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.
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plans. Finally, EPA notes that not every
element of section 110(a)(2) would be
relevant, or as relevant, or relevant in
the same way, for each new or revised
NAAQS and the attendant infrastructure
SIP submission for that NAAQS. For
example, the monitoring requirements
that might be necessary for purposes of
section 110(a)(2)(B) for one NAAQS
could be very different than what might
be necessary for a different pollutant.
Thus, the content of an infrastructure
SIP submission to meet this element
from a state might be very different for
an entirely new NAAQS, versus a minor
revision to an existing NAAQS.10

Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
C, i.e., the PSD requirements applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these ozone
and PM2_5 NAAQS

On October 2, 2007, EPA issued
guidance making recommendations for

10 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.11 Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what the Agency characterized
as the “infrastructure” elements for
SIPs, which it further described as the
“basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance of the standards.” 12 As
further identification of these basic
structural SIP requirements,
“attachment A” to the guidance
document included a short description
of the various elements of section
110(a)(2) and additional information
about the types of issues that EPA
considered germane in the context of
such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “to constitute an
interpretation of”’ the requirements, and
was merely a “brief description of the
required elements.” 13 EPA also stated
its belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
States to meet these requirements with
assistance from EPA Regions.” 14
However, for the one exception to that
general assumption (i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM, s NAAQS), EPA gave
much more specific recommendations.
But for other infrastructure SIP
submittals, and for certain elements of
the submittals for the 1997 PM, s
NAAQS, EPA assumed that each state
would work with its corresponding EPA
regional office to refine the scope of a
state’s submittal based on an assessment
of how the requirements of section
110(a)(2) should reasonably apply to the
basic structure of the state’s
implementation plans for the NAAQS in
question.

On September 25, 2009, EPA issued
guidance to make recommendations to

11 See “Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM: 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director Air
Quality Policy Division, to Air Division Directors,
Regions I-X, dated October 2, 2007 (the “2007
Guidance”).

12]d., at page 2.

13]d., at attachment A, page 1.

14 ]d., at page 4. In retrospect, the concerns raised
by the Commenters with respect to EPA’s approach
to some substantive issues indicates that the statute
is not so “‘self explanatory,” and indeed is
sufficiently ambiguous that EPA needs to interpret
it in order to explain why these substantive issues
do not need to be addressed in the context of
infrastructure SIPs and may be addressed at other
times and by other means.

states with respect to the infrastructure
SIPs for the 2006 PM, s NAAQS.15 In the
2009 Guidance, EPA addressed a
number of additional issues that were
not germane to the infrastructure SIPs
for the 1997 8-hour ozone and 1997
PM, s NAAQS, but were germane to
these SIP submissions for the 2006
PM, s NAAQS (e.g., the requirements of
section 110(a)(2)(D)(i) that EPA had
bifurcated from the other infrastructure
elements for those specific 1997 ozone
and PM, s NAAQS). Significantly,
neither the 2007 Guidance nor the 2009
Guidance explicitly referred to the SSM,
director’s discretion, minor source NSR,
or NSR Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance and
the 2009 Guidance, however, EPA did
not indicate to states that it intended to
interpret these provisions as requiring a
substantive submission to address these
specific issues in existing SIP provisions
in the context of the infrastructure SIPs
for these NAAQS. Instead, EPA’s 2007
Guidance merely indicated its belief
that the states should make submissions
in which they established that they have
the basic SIP structure necessary to
implement, maintain, and enforce the
NAAQS. EPA believes that states can
establish that they have the basic SIP
structure, notwithstanding that there
may be potential deficiencies within the
existing SIP. Thus, EPA’s proposals for
other states mentioned these issues not
because the Agency considers them
issues that must be addressed in the
context of an infrastructure SIP as
required by section 110(a)(1) and (2),
but rather because EPA wanted to be
clear that it considers these potential
existing SIP problems as separate from
the pending infrastructure SIP actions.
The same holds true for this action on
the infrastructure SIPs for North
Carolina.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,

15 See “‘Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
Hour Fine Particle (PM, s) National Ambient Air
Quality Standards (NAAQS),” from William T,
Harnett, Director Air Quality Policy Division, to
Regional Air Division Directors, Regions I-X, dated
September 25, 2009 (the “2009 Guidance”).
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review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.
Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow the
Agency to take appropriate tailored
action, depending upon the nature and
severity of the alleged SIP deficiency.
Section 110(k)(5) authorizes EPA to
issue a “SIP call” whenever the Agency
determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or otherwise to
comply with the CAA.16 Section
110(k)(6) authorizes EPA to correct
errors in past actions, such as past
approvals of SIP submissions.?

16 EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” 74 FR 21639 (April
18, 2011).

17 EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See ‘“Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
75 FR 82536 (December 30, 2010). EPA has
previously used its authority under CAA 110(k)(6)
to remove numerous other SIP provisions that the
Agency determined it had approved in error. See 61
FR 38664 (July 25, 1996) and 62 FR 34641 (June 27,
1997) (corrections to American Samoa, Arizona,

Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude the
Agency’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action at a later time. For
example, although it may not be
appropriate to require a state to
eliminate all existing inappropriate
director’s discretion provisions in the
course of acting on the infrastructure
SIP, EPA believes that section
110(a)(2)(A) may be among the statutory
bases that the Agency cites in the course
of addressing the issue in a subsequent
action.!8

IV. What is EPA’s analysis of how
North Carolina addressed the elements
of sections 110(a)(1) and (2)
“Infrastructure” provisions?

North Carolina’s infrastructure
submission addresses the provisions of
sections 110(a)(1) and (2) as described
below.

1. 110(a)(2)(A) Emission limits and
other control measures: North Carolina’s
SIP provides an overview of the
provisions of the North Carolina Air
Pollution Control Regulations relevant
to air quality control regulations. The
regulations described below have been
federally approved in the North
Carolina SIP and include enforceable
emission limitations and other control
measures. NCAC 2D.0400, Ambient Air
Quality Standards, and 2D.0500,
Emissions Control Standards, establish
emission limits for PM, s and address
the required control measures, means
and techniques for compliance with the
PM, s NAAQS. EPA has made the
preliminary determination that the
provisions contained in these
regulations and North Carolina’s
practices are adequate to protect the
PM, s annual and 24-hour NAAQS in
the State.

In this action, EPA is not proposing to
approve or disapprove any existing state
provisions with regard to excess
emissions during SSM of operations at
a facility. EPA believes that a number of
states have SSM provisions which are
contrary to the CAA and existing EPA
guidance, ““State Implementation Plans:

California, Hawaii, and Nevada SIPs); 69 FR 67062
(November 16, 2004) (corrections to California SIP);
and 74 FR 57051 (November 3, 2009) (corrections
to Arizona and Nevada SIPs).

18EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See 75 FR 42342, 42344 (July
21, 2010) (proposed disapproval of director’s
discretion provisions); 76 FR 4540 (January 26,
2011) (final disapproval of such provisions).

Policy Regarding Excess Emissions
During Malfunctions, Startup, and
Shutdown” (September 20, 1999), and
the Agency plans to address such state
regulations in the future. In the
meantime, EPA encourages any state
having deficient SSM provisions to take
steps to correct it as soon as possible.

Additionally, in this action, EPA is
not proposing to approve or disapprove
any existing state rules with regard to
director’s discretion or variance
provisions. EPA believes that a number
of states have such provisions which are
contrary to the CAA and existing EPA
guidance (52 FR 45109 (November 24,
1987)), and the Agency plans to take
action in the future to address such state
regulations. In the meantime, EPA
encourages any state having a director’s
discretion or variance provision which
is contrary to the CAA and EPA
guidance to take steps to correct the
deficiency as soon as possible.

2.110(a)(2)(B) Ambient air quality
monitoring/data system: NCAC
2D.0600, Monitoring, and 2D.0806,
Ambient Monitoring and Modeling
Analysis, along with the North Carolina
Network Description and Ambient Air
Monitoring Network Plan, provide for
an ambient air quality monitoring
system in the State. Annually, EPA
approves the ambient air monitoring
network plan for the state agencies. On
July 1, 2011, North Carolina submitted
its plan to EPA, and on October 20,
2011, EPA approved this plan. North
Carolina’s approved monitoring network
plan can be accessed at
www.regulations.gov using Docket ID
No. EPA-R04-OAR-2010-1015. EPA
has made the preliminary determination
that North Carolina’s SIP and practices
are adequate for the ambient air quality
monitoring and data systems related to
the 1997 annual and 2006 24-hour PM, s
NAAQS.

3. 110(a)(2)(C) Program for
enforcement of control measures
including review of proposed new
sources: Regulation NCAC 2D.0530,
Prevention of Significant Deterioration,
and 2D.0531, Sources in a
Nonattainment Area, pertain to the
construction or modification of any
major stationary source in areas
designated as attainment, nonattainment
or unclassifiable under section
107(d)(1)(A)(ii) or (iii) of the CAA.
These provisions are designed to ensure
that sources in areas attaining the
NAAQS at the time of designations
prevent any significant deterioration in
air quality. NCAC 2D.0531 also sets the
permitting requirements for areas in or
around nonattainment areas. On July 10,
2012, North Carolina submitted a letter
to EPA to provide the schedule to
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address outstanding requirements
related to the PM, 5 standard for its PSD
program and committing to providing
the necessary SIP revision to address its
SIP deficiencies related to the NSR
PM_; s Rule requirements. Based on
North Carolina’s commitment, EPA is
proposing to conditionally approve
North Carolina’s 110(a)(2)(C)
infrastructure SIP consistent with
section 110(k)(4) of the Act. EPA
intends to move forward with finalizing
the conditional approval consistent with
section 110(k)(4) of the Act.

In this action, EPA is also proposing
to conditionally approve North
Carolina’s infrastructure SIP for the
1997 annual and 2006 24-hour PM; 5
NAAQS with respect to the general
requirement in section 110(a)(2)(C) to
include a program in the SIP that
regulates the modification and
construction of any stationary source as
necessary to assure that the NAAQS are
achieved. EPA is not proposing to
approve or disapprove the State’s
existing minor NSR program itself to the
extent that it is inconsistent with EPA’s
regulations governing this program. EPA
believes that a number of states may
have minor NSR provisions that are
contrary to the existing EPA regulations
for this program. EPA intends to work
with states to reconcile state minor NSR
programs with EPA’s regulatory
provisions for the program. The
statutory requirements of section
110(a)(2)(C) provide for considerable
flexibility in designing minor NSR
programs, and EPA believes it may be
time to revisit the regulatory
requirements for this program to give
the states an appropriate level of
flexibility to design a program that
meets their particular air quality
concerns, while assuring reasonable
consistency across the country in
protecting the NAAQS with respect to
new and modified minor sources.

4. 110(a)(2)(D)(ii) Interstate and
International transport provisions:
NCAC 2D.0530, Prevention of
Significant Deterioration, 2D.0531,
Sources in a Nonattainment Area, and
2D.0532, Sources Contributing to an
Ambient Violation, describe how the
State will notify neighboring states of
potential impacts from new or modified
sources. North Carolina does not have
any pending obligation under sections
115 and 126 of the CAA. EPA has made
the preliminary determination that
North Carolina’s SIP and practices are
adequate for insuring compliance with
the applicable requirements relating to
interstate and international pollution
abatement for the 1997 annual and 2006
24-hour PM, s NAAQS.

5.110(a)(2)(E) Adequate resources:
EPA is proposing two separate actions
with respect to the sub-elements
required pursuant to section
110(a)(2)(E). Section 110(a)(2)(E)
requires that each implementation plan
provide (i) necessary assurances that the
State will have adequate personnel,
funding, and authority under state law
to carry out its implementation plan, (ii)
that the State comply with the
requirements respecting State Boards
pursuant to section 128 of the Act, and
(iii) necessary assurances that, where
the State has relied on a local or
regional government, agency, or
instrumentality for the implementation
of any plan provision, the State has
responsibility for ensuring adequate
implementation of such plan provisions.
EPA is proposing to approve North
Carolina’s SIP as meeting the
requirements of sub-elements
110(a)(2)(E)(i) and (iii). With respect to
110(a)(2)(E)(ii) (regarding state boards),
EPA is proposing to conditionally
approve this sub-element. EPA’s
rationale for today’s proposals
respecting each sub-element is
described in turn below.

In support of EPA’s proposal to
approve sub-elements 110(a)(2)(E)(i) and
(iii), EPA notes that DAQ is responsible
for adopting air quality rules, revising
SIPs, developing and tracking the
budget, establishing the title V fees, and
other planning needs. DAQ also
coordinates agreements with local air
pollution control programs.
Additionally, the SIP submittal cover
letter provided by North Carolina
certifies the sufficiency of the state
program with 110(a)(2)(E)(i) and (iii)
requirements. As evidence of the
adequacy of DAQ’s resources with
respect to sub-elements (i) and (iii), EPA
submitted a letter to North Carolina on
March 17, 2011, outlining 105 grant
commitments and the current status of
these commitments for fiscal year 2010.
The letter EPA submitted to North
Carolina can be accessed at
www.regulations.gov using Docket ID
No. EPA-R04-OAR-2011-0352.
Annually, states update these grant
commitments based on current SIP
requirements, air quality planning, and
applicable requirements related to the
NAAQS. There were no outstanding
issues for fiscal year 2010, therefore,
North Carolina’s grants were finalized
and closed out. EPA has made the
preliminary determination that North
Carolina has adequate resources for
implementation of the 1997 annual and
2006 24-hour PM, s NAAQS. In
addition, the requirements of
110(a)(2)(E)(i) and (iii) are met when

EPA performs a completeness
determination for each SIP submittal.
This determination ensures that each
submittal provides evidence that
adequate personnel, funding, and legal
authority under State Law has been
used to carry out the state’s
implementation plan and related issues.
North Carolina’s authority is included
in all prehearings and final SIP
submittal packages submitted for
approval by EPA. EPA has made the
preliminary determination that North
Carolina has adequate resources for
implementation of the 1997 annual and
2006 24-hour PM, s NAAQS.

As discussed above, with respect to
sub-element 110(a)(2)(E)(ii), EPA is
proposing to conditionally approve
North Carolina’s infrastructure SIP as to
this requirement. North Carolina’s April
1, 2008, and September 21, 2009,
infrastructure certification letters did
not certify the adequacy of the State’s
implementation plan to meet the
requirements of section 110(a)(2)(E)(ii)
(requiring state compliance with section
128 of the CAA), and presently North
Carolina’s SIP does not include
provisions to meet section 128
requirements.

The section 128 State Board
requirements—as applicable to the
infrastructure SIP pursuant to section
110(a)(2)(E)(ii)—provide at subsection
(a)(1) that each SIP shall contain
requirements that any board or body
which approves permits or enforcement
orders be subject to the described public
interest and income restrictions. It
further requires at subsection (a)(2) that
any board or body, or the head of an
executive agency with similar power to
approve permits or enforcement orders
under the CAA, shall also be subject to
conflict of interest disclosure
requirements. EPA’s proposed
conditional approval of North Carolina’s
110(a)(2)(E)(ii) infrastructure SIP is
based upon the State’s commitment to
adopt specific enforceable measures
related to both 128(a)(1) and 128(a)(2) to
address current deficiencies in the
North Carolina SIP.

For purposes of section 128(a)(1),
initial permit approvals and
enforcement orders are issued by
delegated officials within NC DENR.
Pursuant to N.C.G.S. § 143-215.114A,
the Secretary NC DENR is authorized to
assess civil penalties for violations of
the State’s Air Pollution Control laws.
NC DENR is also authorized pursuant to
N.C.G.S. §143-215.114C to request the
Attorney General of the State to institute
a civil action seeking injunctive relief to
restrain the violation or threatened
violation of the State’s Air Pollution
Control laws. The North Carolina
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Environmental Management
Commission is authorized pursuant to
N.C.G.S. §143-215.108, to approve Air
Pollution Control permits in the State,
however, the Commission has delegated
by regulation this authority to the
Secretary of the Department of
Environment, Health, and Natural
Resources. See 15A N.C. Admin. Code
02A.0105(a)(2).19 As such, EPA is
proposing to conditionally approve
element 110(a)(2)(E)(ii) with respect to
128(a)(1) based upon a commitment by
the State to timely submit any SIP
revisions necessary to remove the
Environmental Management
Commission’s authority to approve
permits or enforcement orders under the
State’s Air Pollution Act.2°

Regarding section 128(a)(2) (also
made applicable to the infrastructure
SIP pursuant to section 110(a)(2)(E)(ii)),
North Carolina has committed to EPA to
submit for incorporation into the SIP
relevant provisions of N.C.G.S. § 138A,
Article 3: Public Disclosure of Economic
Interests, sufficient to satisfy the conflict
of interest provisions applicable to the
head of NC DENR and those officials
within the Department delegated his
authority.

As a result, EPA is proposing to
conditionally approve North Carolina’s
infrastructure SIP with respect to
element 110(a)(2)(E)(ii) consistent with
section 110(k)(4) of the CAA. North
Carolina’s above-described
commitments are contained in the
State’s January 11, 2012, letter of
commitment submitted to EPA in
connection with North Carolina’s
infrastructure submittal for purposes of
the 1997 Ozone NAAQS. The letter
North Carolina submitted can be
accessed at www.regulations.gov using
Docket ID No. EPA-R04-OAR-2011—
0352. In the letter of commitment, North
Carolina committed to adopt specific
enforceable measures related to both
CAA sections 128(a)(1) and 128(a)(2) to
address deficiencies in the North
Carolina SIP related to CAA section

19 Pursuant to a recent North Carolina law, which
became effective no later than June 15, 2012, final
decisions on contested cases involving permits and
enforcement orders are made by individual
Administrative Law Judges in the North Carolina
Office of Administrative Hearings. See North
Carolina Session Law 2011-398, Section 18.
However, NC DENR remains the permit-issuing
authority.

20 Pursuant to section 55.2 of N.C. Session Law
2011-398, the North Carolina Office of
Administrative Hearings is directed to seek U.S.
EPA approval to become an agency responsible for
administering programs under the Clean Air Act.
This ongoing separate process may result in
additional SIP revisions implicating section
110(a)(2)(E)(ii). Any such actions are distinct from
today’s proposed actions and would be addressed
in a separate rulemaking.

110(a)(2)(E)(ii). Notably, changes to
North Carolina rules regarding the 1997
Ozone NAAQS are the same types of
changes that would be required as part
of today’s proposed conditional
approval for the 1997 annual and 2006
24-hour PM, s NAAQS. EPA previously
finalized a conditional approval
regarding sub-element 110(a)(2)(E)(ii)
for the 1997 Ozone NAAQS. 77 FR 5703
(February 6, 2012).

Consistent with the State’s January 11,
2012, commitment, North Carolina must
submit to EPA by February 6, 2013, SIP
revisions adopting specific enforceable
measures related to both CAA sections
128(a)(1) and 128(a)(2). If the State fails
to submit these revisions by February 6,
2013, a final conditional approval
would then automatically become a
disapproval on that date and EPA will
issue a finding of disapproval. EPA is
not required to propose the finding of
disapproval. If the conditional approval
is converted to a disapproval, the final
disapproval triggers the Federal
Implementation Plan requirement under
section 110(c). However, if the State
meets its commitment within the
applicable timeframe, the conditionally
approved submission will remain a part
of the SIP until EPA takes final action
approving or disapproving the new
submittal. If EPA disapproves the new
submittal, today’s conditionally
approved submittal will also be
disapproved at that time. If EPA
approves the new submittal, North
Carolina’s infrastructure SIP will be
fully approved in its entirety and
replace the conditionally approved
element in the SIP.

6. 110(a)(2)(F) Stationary source
monitoring system: North Carolina’s
infrastructure submission describes how
the State establishes requirements for
emissions compliance testing and
utilizes emissions sampling and
analysis. It further describes how the
State ensures the quality of its data
through observing emissions and
monitoring operations. North Carolina
DAQ uses these data to track progress
towards maintaining the NAAQS,
develop control and maintenance
strategies, identify sources and general
emission levels, and determine
compliance with emission regulations
and additional EPA requirements. These
requirements are provided in NCAC
2D.0605, General Recordkeeping and
Reporting Requirements, 2D.0613,
Quality Assurance Program, and
2D.0614, Compliance Assurance
Monitoring. Additionally, North
Carolina is required to submit emissions
data to EPA for purposes of the National
Emissions Inventory (NEI). The NEI is
EPA’s central repository for air

emissions data. EPA published the Air
Emissions Reporting Rule (AERR) on
December 5, 2008, which modified the
requirements for collecting and
reporting air emissions data (73 FR
76539). The AERR shortened the time
states had to report emissions data from
17 to 12 months, giving states one
calendar year to submit emissions data.
All states are required to submit a
comprehensive emissions inventory
every three years and report emissions
for certain larger sources annually
through EPA’s online Emissions
Inventory System. States report
emissions data for the six criteria
pollutants and the precursors that form
them—nitrogen oxides, sulfur dioxide,
ammonia, lead, carbon monoxide,
particulate matter, and volatile organic
compounds. Many states also
voluntarily report emissions of
hazardous air pollutants. North Carolina
made its latest update to the NEI on
December 19, 2011. EPA compiles the
emissions data, supplementing it where
necessary, and releases it to the general
public through the Web site http://
www.epa.gov/ttn/chief/
eiinformation.html. EPA has made the
preliminary determination that North
Carolina’s SIP and practices are
adequate for the stationary source
monitoring systems related to the 1997
annual and 2006 24-hour PM, s NAAQS.

7.110(a)(2)(G) Emergency power:
NCAC 2D.0300, Air Pollution
Emergencies, authorizes the North
Carolina DAQ Director to determine the
existence of an air pollution emergency
and it describes the preplanned
abatement strategies triggered by the
occurrence of such an emergency. These
criteria have previously been approved
by EPA. On September 25, 2009, EPA
released the guidance entitled
“Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the
2006 24-Hour Fine Particulate (PM- s)
National Ambient Air Quality Standards
(NAAQS).” This guidance clarified that
“to address the section 110(a)(2)(G)
element, states with air quality control
regions identified as either Priority I, IA,
or Priority II by the ‘Prevention of Air
Pollution Emergency Episodes’ rule at
40 CFR 51.150, must develop emergency
episode contingency plans.” EPA’s
September 25, 2009, guidance also
states that “until the Agency finalized
changes to the emergency episode
regulation to establish for PM, 5 specific
levels for classifying areas as Priority I,
IA, or II for PM> 5, and to establish a
significant harm level (SHL) * * *,” it
recommends that states with a 24-Hour
PMs; s concentration above 140 pug/ms3
(using the most recent three years of
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data) develop an emergency episode
plan. For states where this level has not
been exceeded, the state can certify that
it has appropriate general emergency
powers to address PM, s related
episodes, and that no specific
emergency episode plans are needed at
this time. On September 19, 2008, DAQ
submitted a letter to EPA verifying that
it is a Class III Priority Area and is
exempt from adopting emergency
episode plan for PM, s NAAQS. EPA has
made the preliminary determination
that North Carolina’s SIP and practices
are adequate for emergency powers
related to the 1997 annual and 2006 24-
hour PM, s NAAQS.

8. 110(a)(2)(H) Future SIP revisions:
As previously discussed, DAQ is
responsible for adopting air quality
rules and revising SIPs as needed to
attain or maintain the NAAQS. North
Carolina has the ability and authority to
respond to calls for SIP revisions, and
has provided a number of SIP revisions
over the years for implementation of the
PM NAAQS. Specific to the 1997 annual
and 2006 24-hour PM, s NAAQS, North
Carolina’s submissions have included:

e August 21, 2009, Hickory PM, 5
Attainment Demonstration;

e August 21, 2009, Triad PM: s
Attainment Demonstration;

e December 18, 2009, Triad PM- s
Redesignation Request and Maintenance
Plan; and,

e December 18, 2009, Hickory PM 5
Redesignation Request and Maintenance
Plan.

EPA has made the preliminary
determination that North Carolina’s SIP
and practices adequately demonstrate a
commitment to provide future SIP
revisions related to the 1997 annual and
2006 24-hour PM, s NAAQS when
necessary.

9. 110(a)(2)(J) (121 consultation)
Consultation with government officials:
NCAC 2D.0530, Prevention of
Significant Deterioration, and 2D.0531,
Sources in a Nonattainment Area, as
well as North Carolina’s Regional Haze
Implementation Plan (which allows for
consultation between appropriate state,
local, and tribal air pollution control
agencies as well as the corresponding
Federal Land Managers), provide for
consultation with government officials
whose jurisdictions might be affected by
SIP development activities. North
Carolina adopted state-wide
consultation procedures for the
implementation of transportation
conformity. These consultation
procedures include considerations
associated with the development of
mobile inventories for SIPs.
Implementation of transportation
conformity as outlined in the

consultation procedures requires DAQ
to consult with federal, state and local
transportation and air quality agency
officials on the development of motor
vehicle emissions budgets. EPA
approved North Carolina’s consultation
procedures on December 27, 2002 (See
67 FR 78983). Additionally, DAQ
submitted a regional haze plan which
outlines its consultation practices with
Federal Land Managers. EPA has made
the preliminary determination that
North Carolina’s SIP and practices
adequately demonstrate consultation
with government officials related to the
1997 annual and 2006 24-hour PM> 5
NAAQS when necessary.

10. 110(a)(2)(J) (127 public
notification) Public notification: DAQ
has public notice mechanisms in place
to notify the public of PM, s and other
pollutant forecasting, including an air
quality monitoring Web site providing
PM, s alerts, http://xapps.enr.
state.nc.us/aq/ForecastCenter. North
Carolina also has an outreach program
to educate the public and promote
voluntary emissions reduction measures
including the “Turn Off Your Engine”
idling reduction program. NCAC
2D.0300, Air Pollution Emergencies,
requires that DAQ notify the public of
any air pollution episode or NAAQS
violation. EPA has made the
preliminary determination that North
Carolina’s SIP and practices adequately
demonstrate the State’s ability to
provide public notification related to
the 1997 annual and 2006 24-hour PM- 5
NAAQS when necessary.

11. 110(a)(2)(J) (PSD) PSD and
visibility protection: North Carolina
demonstrates its authority to regulate
new and modified sources of PM to
assist in the protection of air quality in
NCAC 2D.0530, Prevention of
Significant Deterioration, and 2D.0531,
Sources in a Nonattainment Area,
which describe the permit requirements
for new major sources or major
modifications of existing sources in
areas classified as attainment or
unclassifiable under section
107(d)(1)(A)(i) or (iii) of the CAA. This
ensures that sources in areas attaining
the NAAQS at the time of designations
prevent any significant deterioration in
air quality. NCAC 2D.0531 also sets the
permitting requirements for areas in or
around nonattainment areas. As with
infrastructure element 110(a)(2)(C),
infrastructure element 110(a)(2)(J) of
North Carolina’s SIP does not include
provisions to meet all the requirements
for NSR/PSD related to the PM, 5
standard. As noted above, on July 10,
2012, North Carolina submitted a letter
to EPA to provide the schedule to
address outstanding requirements

related to the PM, s standard for its PSD
program and committing to providing
the necessary SIP revision to address the
PM, s NSR/PSD requirements for which
the SIP is currently deficient. As a
result, EPA is proposing to
conditionally approve North Carolina’s
infrastructure SIP with respect to
element 110(a)(2)(J) in accordance with
section 110(k)(4) of the Act. EPA
intends to move forward with finalizing
the conditional approval consistent with
section 110(k)(4) of the Act.

With regard to the applicable
requirements for visibility protection,
EPA recognizes that states are subject to
visibility and regional haze program
requirements under part C of the Act
(which includes sections 169A and
169B). In the event of the establishment
of a new NAAQS, however, the
visibility and regional haze program
requirements under part C do not
change. Thus, EPA finds that there is no
new visibility obligation ““triggered”’
under section 110(a)(2)(J) when a new
NAAQS becomes effective. This would
be the case even in the event a
secondary PM, s NAAQS for visibility is
established, because this NAAQS would
not affect visibility requirements under
part C.

12. 110(a)(2)(K) Air quality and
modeling/data: NCAC 2D.0300, Air
Pollution Emergencies, and NCAC
2D.0806, Ambient Monitoring and
Modeling Analysis, require that air
modeling be conducted to determine
permit applicability. These regulations
demonstrate that North Carolina has the
authority to provide relevant data for
the purpose of predicting the effect on
ambient air quality of the 1997 annual
and 2006 24-hour PM, s NAAQS. EPA
has made the preliminary determination
that North Carolina’s SIP and practices
adequately demonstrate the State’s
ability to provide for air quality and
modeling, along with analysis of the
associated data, related to the 1997
annual and 2006 24-hour PM, s NAAQS
when necessary.

13. 110(a)(2)(L) Permitting fees: North
Carolina addresses the review of
construction permits as previously
discussed in 110(a)(2)(C) above.
Permitting fees in North Carolina are
collected through the State’s federally-
approved title V fees program, according
to State’s federally-approved title V fees
program according to State Regulation
NCAC 2Q.0200, Permit Fees. EPA has
made the preliminary determination
that North Carolina’s SIP and practices
adequately provide for permitting fees
related to the 1997 annual and 2006 24-
hour PM> s NAAQS when necessary.

14. 110(a)(2)(M) Consultation/
participation by affected local entities:
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NCAC 2Q.0307, Public Participation
Procedures requires that DAQ notify the
public of an application, a preliminary
determination, the activity or activities
involved in a permit action, any
emissions associated with a permit
modification, and the opportunity for
comment prior to making a final
permitting decision. Furthermore, DAQ
has demonstrated consultation with,
and participation by, affected local
entities through its work with local
political subdivisions during the
developing of its Transportation
Conformity SIP and Regional Haze
Implementation Plan. EPA has made the
preliminary determination that North
Carolina’s SIP and practices adequately
demonstrate consultation with affected
local entities related to the 1997 annual
and 2006 24-hour PM, s NAAQS when
necessary.

V. Proposed Action

EPA is now proposing two related
types of actions. First, EPA is proposing
to determine that the North Carolina SIP
is currently adequate, as explained in
North Carolina’s April 1, 2008, and
September 21, 2009, submittals, to meet
the requirements of CAA 110(a)(1) and
(2)(A)-(B), (D)-(H), (K)—(M), pursuant to
EPA’s October 2, 2007, and September
25, 2009, guidance to ensure that the
1997 annual and 2006 24-hour PM; 5
NAAQS are implemented, enforced, and
maintained in North Carolina. Second,
EPA is proposing to conditionally
approve North Carolina’s infrastructure
submissions for both the 1997 annual
and 2006 24-hour PM, s NAAQS with
regard to CAA sections 110(a)(2)(C),
110(a)(2)(E)(ii) and 110(a)(2)()).

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Particulate
Matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 13, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 201218051 Filed 7-23-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2012-0026, FRL-9704-5]

Notice of Data Availability for
Approval, Disapproval and
Promulgation of Implementation Plans;
State of Wyoming; Regional Haze State
Implementation Plan; Federal
Implementation Plan for Regional Haze

AGENCY: Environmental Protection
Agency.
ACTION: Notice of data availability
(NODA).

SUMMARY: EPA is providing notice that
information has been posted in the
docket pertaining to EPA’s proposed
action on the State Implementation Plan
(SIP) revision submitted by the State of
Wyoming on January 12, 2011, that
addresses regional haze. (Docket ID No.
EPA-R08-OAR-2012—-0026). This
information is relevant to the portion of
the rulemaking pertaining to the
proposed Federal Implementation Plan
(FIP) and proposals in the alternative for
PacifiCorp Jim Bridger Unit 1 and Unit
2. EPA is requesting comment on the
new data provided in the docket. This
information could impact EPA’s final
decision on the rulemaking as it
pertains to Jim Bridger Unit 1 and Unit
2.

DATES: Comments on the NODA must be
received on or before August 3, 2012.
This date corresponds to the date
comments must be received for the
proposed rulemaking.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2012-0026, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e Email: r8airrulemakings@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Carl Daly, Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

e Hand Delivery: Carl Daly, Director,
Air Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129. Such deliveries
are only accepted Monday through
Friday, 8:00 a.m. to 4:30 p.m., excluding
Federal holidays. Special arrangements
should be made for deliveries of boxed
information.
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Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2012—-
0026. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
ww.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA, without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly-available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202-1129. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket

Monday through Friday, 8:00 a.m. to
4:00 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Laurel Dygowski, Air Program, U.S.
Environmental Protection Agency,
Region 8, Mailcode 8P-AR, 1595
Wynkoop, Denver, Colorado 80202—
1129, (303) 312-6144,
dygowski.laurel@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit CBI
to EPA through http://
www.regulations.gov or email. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. Proposed Rulemaking

Detailed background information
describing the proposed rulemaking
may be found in a previously published
document: Approval, Disapproval and
Promulgation of Implementation Plans;
State of Wyoming; Regional Haze State
Implementation Plan; Federal
Implementation Plan for Regional Haze;
Proposed Rule (77 FR 33022, June 4,
2012).

II1. New Information Placed in the
Docket

EPA requests comment on the
information described below that has
been added to docket EPA-R08-OAR-
2012-0026.

e ATJuly 12, 2012 letter from Micheal
Dunn, PacifiCorp, to Carl Daly, EPA
Region 8. The information provided in
the letter is to support EPA’s third
proposal in the alternative for Jim
Bridger Unit 1 and Unit 2 as described
in the proposed rulemaking.

Dated: July 16, 2012.
Judith Wong,
Acting Regional Administrator, Region 8.
[FR Doc. 2012-18075 Filed 7-23-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0566; FRL-9703-8]
Limited Approval and Disapproval of
Air Quality Implementation Plans;

Nevada; Clark County; Stationary
Source Permits

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a limited
approval and limited disapproval of
revisions to the Clark County portion of
the applicable state implementation
plan (SIP) for the State of Nevada. The
submitted revisions include new and
amended rules governing the issuance
of permits for stationary sources,
including review and permitting of
major sources and major modifications
under parts C and D of title I of the
Clean Air Act (CAA). The intended
effect of this proposed limited approval
and limited disapproval action is to
update the applicable SIP with current
Clark County permitting rules and to set
the stage for remedying certain
deficiencies in these rules. If finalized
as proposed, this limited disapproval
action would trigger an obligation on
EPA to promulgate a Federal
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Implementation Plan unless Nevada
submits and we approve SIP revisions
that correct the deficiencies within two
years of the final action, and for certain
deficiencies the limited disapproval
would also trigger sanctions under
section 179 of the CAA unless Nevada
submits and we approve SIP revisions
that correct the deficiencies within 18
months of final action.

DATES: Written comments must be
received on or before August 23, 2012.

ADDRESSES: Submit comments,
identified by Docket ID Number EPA—
R09-OAR-2012-0566, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: R9airpermits@epa.gov.

3. Mail or deliver: Gerardo Rios (AIR—-
3), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.
Deliveries are only accepted during the
Regional Office’s normal hours of
operation.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an anonymous
access system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Laura Yannayon, by phone: (415) 972—
3534 or by email at
yannayon.laura@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” and “our” refer to EPA.
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I. The State’s Submittals

A. Which rules did the State submit?

On February 11, 2010, September 1,
2010, and May 22, 2012, the Clark
County Department of Air Quality
(Clark or DAQ) submitted new and
amended regulations to EPA for
approval as revisions to the Clark
County portion of the Nevada SIP under

TABLE 1—SUBMITTED NSR RULES?2

the Clean Air Act (CAA or Act).
Collectively, the submitted regulations
(referred to as ““‘Sections”) comprise
DAQ’s current program for
preconstruction review and permitting
of new or modified stationary sources
under DAQ jurisdiction in Clark
County, including related definitions.?
These SIP revision submittals, referred
to herein as the “NSR SIP submittal” or
“submitted NSR rules,” represent a
comprehensive revision to Clark
County’s preconstruction review and
permitting program and are intended to
satisfy the requirements under both part
C (prevention of significant
deterioration) (PSD) and part D
(nonattainment new source review) of
title I of the Act as well as the general
preconstruction review requirements for
minor sources under section
110(a)(2)(C) of the Act. These
preconstruction review and permitting
programs are often collectively referred
to as “New Source Review” (NSR).

It should be noted that pursuant to
State law, the State of Nevada, not a
local air district, has jurisdiction over
plants which generate electricity by
using steam produced by the burning of
fossil fuel within the State of Nevada.
The applicable State law, now codified
in Nevada Revised Statutes (NRS)
445B.500, was approved by EPA in 1980
as NRS 445.546(4). See 45 FR 46384
(July 10, 1980) (now codified at 40 CFR
52.1470(e)). Thus, the State, not DAQ,
has jurisdiction over such plants that
are located or that will be constructed
within Clark County. The submitted
NSR rules therefore apply to stationary
sources located in Clark County, except
for plants which generate electricity by
using steam produced by the burning of
fossil fuel, which are subject to the
Nevada Division of Environmental
Protection’s (NDEP) jurisdiction.

Table 1 lists the rules addressed by
this proposal with the dates that they
were adopted by DAQ and submitted to
EPA by NDEP, which is the governor’s
designee for Nevada SIP submittals.

Section No. Section title Adopted Submitted
DEfINIIONS ...ttt e et r e e n e 3/6/12 5/22/12
Applicability, General Requirements and Transition Procedures . 11/3/09 2/11/10
Permit Requirements for MinOr SOUICES ..........oooeiiiiiiiiiiieieeeenee e 11/3/09 2/11/10
Permit Requirements for Major Sources in Attainment Areas (Prevention of Significant De- 3/6/12 5/22/12
terioration).
12.3 e Permit Requirements for Major Sources in Nonattainment Areas .........ccccocceveviieenienieennens 5/18/10 9/01/10

1The submitted program relies upon certain

definitions contained in submitted Section 0 as well

as the definition of “ambient air quality standards”
in DAQ Section 11, which EPA previously
approved into the Nevada SIP (69 FR 54006,

September 7, 2004) and is not included in this
submittal.

2DAQ also included a permitting regulation
called “Section 12.11 (General Permits For Minor

Stationary Sources)’” as part of its NSR SIP
Submittal but we are not proposing action on this
regulation at this time.
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TABLE 1—SUBMITTED NSR RULES 2—Continued
Section No. Section title Adopted Submitted
124 Authority to Construct Application and Permit Requirements For Part 70 Sources® .............. 5/18/10 9/01/10

On August 11, 2010 and March 1,
2011, DAQ’s February 11, 2010 and
September 1, 2010 submittals were
deemed by operation of law to meet the
completeness criteria in 40 CFR part 51,
appendix V, which must be met before
formal EPA review. We find that DAQ’s
May 22, 2012 submittal also meets the
appendix V completeness criteria. Each
of these submittals includes evidence of
public notice and adoption of the
regulation. While we can act only on the
most recently submitted version of each
regulation (which supersedes earlier
submitted versions), we have reviewed
materials provided with previous
submittals. Our technical support
document (TSD) provides additional
background information on each of the
submitted rules.

B. What are the existing Clark County
rules governing stationary source
permits in the Nevada SIP?

The existing SIP-approved NSR
program for new or modified stationary
sources in Clark County consists of one
State regulation and seven Clark County

regulations (““Sections”), or portions
thereof, which EPA approved on April
14, 1981, June 18, 1982, June 21, 1981,
and September 7, 2004. See 46 FR 21758
(April 14, 1981) (final rule approving
DAQ Section 1); 47 FR 26620 (June 21,
1982) (final rule approving revisions to
DAQ Section 1); 47 FR 26386 (June 18,
1982) (final rule approving DAQ Section
16); and 69 FR 54006 (September 7,
2004) (final rule approving, in whole or
in part, DAQ Sections 0, 11, 12, 58, and
59, and Nevada Administrative Code
(NAC) 445B.22083). Collectively, these
regulations established the NSR
requirements for both major and minor
stationary sources under DAQ
jurisdiction in Clark County, including
requirements for the generation and use
of emission reduction credits in
nonattainment areas.

Consistent with Clark’s stated intent
to have the submitted NSR rules replace
the existing SIP NSR program in its
entirety, EPA’s approval of the
regulations identified above in table 1
would have the effect of entirely

superseding, or rescinding our prior
approval of, all but two of the rules in
the current SIP-approved program.
Table 2 lists the existing rules in the
Nevada SIP governing NSR for
stationary sources under DAQ
jurisdiction. All of these rules except for
Section 11 and NAC section 445B.22083
would be replaced in, or otherwise
deleted from, the SIP by the submitted
set of rules listed in table 1 if EPA were
to take final action as proposed herein.
Section 11 is a rule that defines DAQ’s
“ambient air quality standards.” NAC
445B.22083 is a regulation adopted by
the Nevada State Environmental
Commission (SEC) that prohibits the
construction of new power plants or
major modifications to existing power
plants under State jurisdiction within
specified areas designated
nonattainment for certain NAAQS
within Clark County. Our proposed
action would have no effect on Section
11 or NAC 445B.22083, both of which
remain part of the applicable Nevada
SIP.

TABLE 2—EXISTING SIP RULES GOVERNING NSR FOR STATIONARY SOURCES UNDER DAQ JURISDICTION

Section No.

Section title

Fed. Reg. citation and EPA approval
date

Definitions

Emission Reduction Credits

NAC 445B.22083

Definitions (33 terms retained in SIP in 69 FR 54006, 9/7/04)

Ambient Air Quality Standards
Preconstruction Review for New or Modified Stationary Sources
Operating PEIMILS ........ooiiiiiieie ittt

EMISSION OFfSEES ..ottt
Construction, major modification or relocation of plants to generate electricity
using steam produced by burning of fossil fuels.

69 FR 54006, 9/7/04.
46 FR 21758, 4/14/81 and 47 FR 26620,
6/21/82.

69 FR 54006, 9/7/04.

69 FR 54006, 9/7/04.

47 FR 26386, 6/18/82.

69 FR 54006, 9/7/04.

69 FR 54006, 9/7/04.

69 FR 54006, 9/7/04.

C. What is the purpose of this proposed
rule?

The purpose of this proposed rule is
to present our evaluation under the
CAA and EPA’s regulations of the new
and amended NSR rules submitted by
DAQ on February 11, 2010, September
1, 2010, and May 22, 2012, as identified
in table 1. We provide our reasoning in

3 Section 12.4 also contains requirements to
address the CAA title V requirements for operating
permit programs, but we are not evaluating the rule
for title V purposes at this time. We will evaluate
Section 12.4 for compliance with the requirements
of title V of the Act and EPA’s implementing
regulations in 40 CFR part 70 following receipt of

general terms below but provide more
detailed analysis in our technical
support document (TSD), which is
available in the docket for this proposed
rulemaking.

II. EPA’s Evaluation

A. How is EPA evaluating the rules?

EPA has reviewed the rules submitted
by DAQ governing NSR for stationary

an official part 70 program submittal from Clark
County containing this rule.

4 As explained further in the TSD, EPA’s approval
of NAC 445B.22083 in 2004 resolved a regulatory
gap that would otherwise exist in connection with
NSR for major stationary sources and major
modification under NDEP jurisdiction (i.e., major

sources under DAQ jurisdiction for
compliance with the CAA’s general
requirements for SIPs in CAA section
110(a)(2), EPA’s regulations for
stationary source permitting programs
in 40 CFR part 51, sections 51.160
through 51.164, and the CAA
requirements for SIP revisions in CAA
section 110(1).5 As described below,

new or modified plants which generate electricity
by using steam produced by the burning of fossil
fuel, see NRS 445B.500) within the nonattainment
portions of Clark County.

5CAA section 110(l) requires SIP revisions to be
subject to reasonable notice and public hearing
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EPA is proposing a limited approval and
limited disapproval of the submitted
NSR rules.

B. Do the rules meet the evaluation
criteria?

With respect to procedures, CAA
sections 110(a) and 110(l) require that
revisions to a SIP be adopted by the
State after reasonable notice and public
hearing. EPA has promulgated specific
procedural requirements for SIP
revisions in 40 CFR part 51, subpart F.
These requirements include publication
of notices, by prominent advertisement
in the relevant geographic area, of a
public hearing on the proposed
revisions, a public comment period of at
least 30 days, and an opportunity for a
public hearing.

Based on our review of the public
process documentation included in the
February 11, 2010, September 1, 2010,
and May 22, 2012 submittals, we find
that DAQ has provided sufficient
evidence of public notice and
opportunity for comment and public
hearings prior to adoption and submittal
of these rules to EPA.

With respect to substantive
requirements, we have evaluated each
“Section” of DAQ’s submitted NSR
rules in accordance with the CAA and
regulatory requirements that apply to:
(1) General preconstruction review
programs for minor sources under
section 110(a)(2)(C) of the Act, (2) PSD
permit programs under part C of title I
of the Act, and (3) Nonattainment NSR
permit programs under part D of title I
of the Act. For the most part, the
submitted NSR rules satisfy the
applicable requirements for these three
permit programs and would strengthen
the applicable SIP by updating the
regulations and adding requirements to
address new or revised NSR permitting
requirements promulgated by EPA in
the last several years, but the submitted
NSR rules also contain specific
deficiencies which prevent full
approval. Below, we discuss generally
our evaluation of DAQ’s submitted NSR
rules and the deficiencies that are the
basis for our proposed limited
disapproval of these rules. Our TSD
contains a more detailed evaluation and
recommendations for program
improvements.

1. Minor Source Permits

Section 110(a)(2)(C) of the Act
requires that each SIP include a program

prior to adoption and submittal by States to EPA
and prohibits EPA from approving any SIP revision
that would interfere with any applicable
requirement concerning attainment and reasonable
further progress, or any other applicable
requirement of the CAA.

to provide for “regulation of the
modification and construction of any
stationary source within the areas
covered by the plan as necessary to
assure that national ambient air quality
standards are achieved, including a
permit program as required in parts C
and D” of title I of the Act. Thus, in
addition to the permit programs
required in parts C and D of title I of the
Act, which apply to new or modified
“major” stationary sources of pollutants,
each SIP must include a program to
provide for the regulation of the
construction and modification of any
stationary source within the areas
covered by the plan as necessary to
assure that the NAAQS are achieved.
These general pre-construction
requirements are commonly referred to
as “minor NSR” and are subject to
EPA’s implementing regulations in 40
CFR 51.160-51.164.

Section 12.1 contains the
requirements for review and permitting
of individual minor stationary sources
under DAQ jurisdiction in Clark
County, and Section 12.4 contains the
requirements for review and permitting
of modifications at major stationary
sources that are not “‘major
modifications” and therefore not subject
to PSD or Nonattainment NSR. These
regulations satisfy most of the statutory
and regulatory requirements for minor
NSR programs, but Section 12.1 also
contains several deficiencies that form
the basis for our proposed limited
disapproval, as discussed below.

First, one of the key control
requirements in Section 12.1 appears to
depend upon a definition of “ambient
air quality standards” that is not
consistent with the NAAQS.
Specifically, subsection 12.1.4.1(c)
requires that each minor source permit
issued by Clark include emission
limitations that ensure that “[t]he
ambient air quality standards will be
attained or maintained” (12.1.4.1(c))
and appears to depend upon DAQ’s
definition of “ambient air quality
standards” in Section 11, which does
not include the 2006 24-hour PM, 5
NAAQS of 35 ug/m3 or the 2008 Lead
(Pb) NAAQS of 15 ug/m3 (rolling 3-
month average). See 40 CFR 50.13 and
50.16. EPA approved Section 11 into the
Clark County portion of the Nevada SIP
on September 7, 2004 (69 FR 54006),
and at the time this definition was
consistent with the Federal NAAQS, but
given EPA’s promulgation of revised
NAAQS for PM, s and Lead (Pb) in 2006
and 2008, respectively, Section 11 is no
longer consistent with the NAAQS. As
such, with respect to the 2006 24-hour
PM, s NAAQS and the 2008 Lead
NAAQS, Section 12.1 does not provide

a means for determining whether the
construction or modification of a
stationary source will result in a
violation of applicable portions of the
control strategy or interference with
attainment or maintenance of the
NAAQS, as required by 40 CFR 51.160.

Second, subsection 12.1.3.6(a)(5)
provides that an applicant may identify
specific portions of a permit that it
wants to be Federally enforceable. This
is not consistent with CAA
requirements, as all conditions of a
permit issued pursuant to a SIP-
approved permit program are Federally
enforceable. See CAA 113, 304; see also
40 CFR 52.23. As a general matter, we
note that any statement contained in a
permit application regarding Federal
enforceability has no effect on EPA’s or
citizens’ enforcement authorities under
sections 113 and 304 of the Act.

Third, neither Section 12.1 nor
Section 12.4 contain a provision
addressing, for minor stationary sources,
the requirement in 40 CFR 51.160(d) to
“provide that approval of any
construction or modification must not
affect the responsibility on the owner or
operator to comply with applicable
portions of the control strategy.”

Fourth, Section 12.1 provides (in
subsection 12.1.2(a)) an exemption from
permitting requirements for
“[clonstruction and operation of any
emission units or performance of any of
the activities listed in”” a separate rule
called Section 12.5, which addresses the
operating permit requirements of title V
of the CAA. Because Section 12.5 is
neither approved into the SIP nor
included in the NSR SIP submittal, we
cannot conclude that this exemption is
appropriate for minor NSR purposes.

FiftE, the applicability provisions in
Section 12.1 (in particular the definition
of “minor source” in subsection
12.1.1(c)) are deficient as they do not
address sources of PM, s or PM; 5
precursor emissions. Pursuant to CAA
section 110(a)(2)(C), States were
required to amend their minor source
programs to include direct PM, s
emissions and precursor emissions in
the same manner as included for
purposes of PM, s major NSR. See 73 FR
28321, 28344 (May 16, 2008). In the
absence of applicability provisions that
appropriately capture minor sources of
PM_ 5 or their precursors, Section 12.1
does not provide for protection of the
PM, s NAAQS in the issuance of permits
for new or modified minor sources as
required by 40 CFR 51.160-51.164.

Finally, Section 12.1 does not contain
any provisions designed to ensure that
the air quality impacts of stationary
sources are not underestimated due to
stack heights that exceed good
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engineering practice or air dispersion
modeling techniques that do not satisfy
the criteria in 40 CFR 51.118(b), as
required by 40 CFR 51.164.

Compared to the existing SIP minor
NSR program in Section 12 (as adopted
October 7, 2003), however, submitted
Section 12.1 and Section 12.4 represent
an overall strengthening of DAQ’s minor
NSR program. For example, the new
rules establish more detailed
monitoring, recordkeeping, and
reporting requirements, more specific
criteria for permit applications and
conditions for permit issuance, and
well-defined criteria for the
determination of emission limits and
standards that represent ‘‘reasonably
available control technology,” which we
expect will allow for more effective
implementation and enforcement of the
requirements applicable to minor
stationary sources in Clark County. See,
e.g., Section 12.1, subsections 12.1.4.1.
and 12.1.5.1, compared with SIP Section
12 (as adopted October 7, 2003),
subsections 12.1.1. and 12.8.2.

2. Prevention of Significant
Deterioration

Part C of title I of the Act contains the
provisions for the prevention of
significant deterioration (PSD) of air
quality in areas designated ““‘attainment”
or “unclassifiable” for the NAAQS,
including preconstruction permit
requirements for new major sources or
major modifications proposing to
construct in such areas. EPA’s
regulations for PSD permit programs are
found in 40 CFR 51.166 and 40 CFR
52.21. Clark County is currently
designated as “attainment’’ or
“unclassifiable/attainment” for all
NAAQS pollutants, except for the PM;,
standard in Las Vegas Valley
(hydrographic area #212) and for the
1997 8-hour ozone standard in Las
Vegas Valley and additional portions of
the county. See 40 CFR 81.329.

Section 12.2 and Section 12.4 contain
the requirements for review and
permitting of PSD sources under DAQ
jurisdiction in Clark County. These
regulations satisfy most of the statutory
and regulatory requirements for PSD
permit programs, but Section 12.2 also
contains several deficiencies that form
the basis for our proposed limited
disapproval, as discussed below.

First, the definition of ““allowable
emissions’’ in subsection 12.2.2(b)
provides for calculation of emissions
rates based on “practically enforceable”
permit limits, in lieu of federally
enforceable limits, but it does not
provide criteria by which a limit will be
judged to be “practically enforceable”
by DAQ. This definition also allows for

permit conditions with “future
compliance dates” to be used to
determine allowable emissions, which
is not consistent with EPA’s definition
of the term in 40 CFR 51.166(b)(16).

Second, the definition of “baseline
actual emissions” (BAE) in subsection
12.2.2(c), paragraph (1)(B)(i), includes a
requirement to adjust the BAE
downward to “exclude any emissions
that would have exceeded an emission
limitation with which the major
stationary source must comply as of the
particular date, had such major
stationary source been required to
comply with such limitations during the
consecutive 24-month period”
(emphasis added). EPA’s definition of
BAE in 40 CFR 51.166(b)(47)(ii)(c)
includes a similar provision but requires
a downward adjustment in BAE “‘to
exclude any emissions that would have
exceeded an emission limitation with
which the major stationary source must
currently comply. * * *” The reference
in subsection 12.2.2(c) to an emission
limitation that applied ““as of the
particular date” instead of an emission
limitation with which the source must
“currently comply” is problematic, as it
is not clear which “particular date” the
definition refers to.

Third, the definition of “net
emissions increase’’ (NEI) in subsection
12.2.2(ii) contains several provisions in
subparagraph (1)(C) for calculating
“actual emissions after the
contemporaneous project” which are
not consistent with EPA’s definition of
NEI in 40 CFR 51.166(b)(3). EPA’s
definition of NEI allows for
consideration of those emission
increases and decreases that are
“contemporaneous” with the project
under review but does not call for any
assessment of actual emissions after a
contemporaneous project. 40 CFR
51.166(b)(3). Additionally,
subparagraph (1)(C)(ii) allows for the
calculation of NEI to be based on
“projected actual emissions” in certain
cases, which is not allowed under EPA’s
definition of NEI in 40 CFR 51.166(b)(3).

Fourth, the definition of “‘major
modification” in subsection 12.2.2(dd)
is not consistent with EPA’s current
approach to the treatment of fugitive
emissions in applicability
determinations for major modifications.
Specifically, subsection 12.2.2(dd)
requires, in subparagraph (4), that
fugitive emissions be excluded from the
determination of whether a particular
physical or operational change is a
major modification “unless the major
stationary source is a categorical
stationary source or belongs to any other
stationary source category which, as of
August 7, 1980, is being regulated under

Section 111 or 112 of the Act.”
Although this language is consistent
with the text of 40 CFR 51.166(b)(2)(v)
as of July 1, 2010, EPA has
administratively stayed this paragraph
indefinitely, effective March 30, 2011.
See 76 FR 17548 (final rule effectuating
and extending stay of the final rule
entitled ‘“Prevention of Significant
Deterioration (PSD) and Nonattainment
New Source Review (NSR):
Reconsideration of Inclusion of Fugitive
Emissions” (“Fugitive Emissions Rule”)
published December 19, 2008). The
effect of this administrative stay was to
revert the treatment of fugitive
emissions in applicability
determinations to the approach that
applied prior to the Fugitive Emissions
Rule, thus requiring that fugitive
emissions be included in “major
modification” applicability
determinations for all source categories.
76 FR at 17550, 17551.

Fifth, the definition of “regulated NSR
pollutant” in subsection 12.2.2(pp) does
not satisfy current requirements
regarding identification of precursors
and treatment of “condensable
particular matter”” in PSD applicability
determinations. EPA’s definition of
“regulated NSR pollutant” in 40 CFR
51.166(b)(49)(i) requires identification
of specific precursors for ozone and
PM, 5 purposes. Additionally, EPA’s
definition of “‘regulated NSR pollutant”
in 40 CFR 51.166(b)(49) includes a
paragraph (vi) stating that on or after
January 1, 2011, “gaseous emissions
from a source or activity which
condense to form particulate matter at
ambient temperatures” (i.e.,
condensable particular matter) must be
accounted for in applicability
determinations and in establishing
emissions limitations for particulate
matter (PM), PM» s and PM,¢ in PSD
permits. See 73 FR 28321 (May 16,
2008) (final rule to implement NSR and
PSD requirements for PM, s).

Sixth, one provision governing
“Plantwide Applicability Limits”
(PALSs) in subsection 12.2.19 is not
entirely consistent with EPA’s
requirement regarding the timeframe for
adjustment of a PAL to address
compliance dates that occur during the
PAL effective period. Specifically,
where the compliance date for a State or
Federal requirement that applies to the
PAL source occurs during the PAL
effective period, subsection 12.2.9
allows for a PAL to be adjusted ““at the
time the affected Part 70 Operating
Permit is renewed,” rather than “at the
time of PAL permit renewal or title V
permit renewal, whichever occurs first,”
as required by 40 CFR 51.166(w)(10)(v)
(emphases added). This is a deficiency
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because, although Part 70 permits are
renewed more frequently than PAL
permits, at any given time it is possible
that the expiration date for a PAL permit
will occur before the expiration date for
a Part 70 permit.

Finally, neither Section 12.2 nor
Section 12.4 contains a provision
addressing, for new or modified major
stationary sources, the requirement in
40 CFR 51.160(d) to “provide that
approval of any construction or
modification must not affect the
responsibility on the owner or operator
to comply with applicable portions of
the control strategy.”

Compared to the existing SIP PSD
program in Section 12 (as adopted
October 7, 2003), however, submitted
Section 12.2 and Section 12.4 represent
an overall strengthening of DAQ’s PSD
program, in large part because Section
12.2 includes updated PSD provisions
to regulate new or modified major
stationary sources of greenhouse gases
(GHGSs) and PM. s, both of which are
unregulated under the existing SIP PSD
program. Section 12.2 also satisfies the
requirements of EPA’s 2002 regulations
to revise the NSR programs (67 FR
80186, December 31, 2002) (“NSR
Reform” rules), with limited exceptions.

3. Nonattainment New Source Review

Part D of title I of the Act contains the
general requirements for areas
designated “nonattainment” for the
NAAQS, including preconstruction
permit requirements for new major
sources or major modifications
proposing to construct in such
nonattainment areas, commonly referred
to as “Nonattainment New Source
Review” or “NSR.” EPA’s regulations
for NSR permit programs are found in
40 CFR 51.165. Clark County is
currently designated as “attainment” or
“unclassifiable/attainment” for all
NAAQS pollutants, with two
exceptions: certain portions of Clark
County are designated and classified as
“marginal” nonattainment for the 1997
8-hour ozone NAAQS, and the Las
Vegas planning area within Clark
County is designated and classified as
“serious’”’ nonattainment for the PM;q
NAAQS. 40 CFR 81.329.

Section 12.3 and Section 12.4 contain
the NSR requirements for review and
permitting of major sources and major
modifications under DAQ jurisdiction
in Clark County. These regulations
satisfy most of the statutory and
regulatory requirements for NSR permit
programs, but Section 12.3 also contains
several deficiencies that form the basis
for our proposed limited disapproval, as
discussed below.

First, the requirements for offsets in
Section 12.3, subsection 12.3.6 do not
contain adequate provisions to assure
that emission offset calculations are
based on the same emissions baseline
used in the demonstration of reasonable
further progress for the relevant NAAQS
pollutant (where applicable) and to
satisfy EPA’s NSR criteria for offset
calculations, as required by CAA section
173(a)(1)(A) and 40 CFR 51.165(a)(3).

Second, Section 12.3 does not contain
provisions to assure that emissions
increases from new or modified major
stationary sources are offset by real
reductions in “actual emissions” as
required by CAA 173(c)(1) because it
does not contain adequate criteria for
determining whether certain emission
reductions may qualify for use as
offsets. Subsection 12.3.6 references a
separate rule (Section 12.7) for
important criteria related to this
determination, but Section 12.7 is
neither approved into the SIP nor
included in the NSR SIP submittal and
therefore cannot provide an appropriate
basis for evaluating emission reductions
for purposes of satisfying the
requirements in CAA section 173(c)(1).

Third, Section 12.3 does not
adequately address the requirement in
CAA section 173(c)(2) to prevent
emissions reductions “‘otherwise
required by [the Act]” from being
credited for purposes of satisfying the
part D offset requirements. Specifically,
although subsection 12.3.6.6(a) states
that “[e]mission reductions used to
satisfy offset requirements must be real,
surplus, permanent, quantifiable, and
federally enforceable” (emphasis
added), the definition of the term
“surplus” in subsection 12.3.2 is not
adequate to ensure that emission
reductions required by standards
promulgated under CAA section 111
(New Source Performance Standards) or
under CAA section 112 (National
Emission Standards for Hazardous Air
Pollutants) are not credited for purposes
of satisfying part D offset requirements.

Fourth, the definition of “baseline
actual emissions” (BAE) in subsection
12.3.2(c), paragraph (1)(C), includes a
requirement to adjust the BAE
downward to “exclude any emissions
that would have exceeded an emission
limitation with which the major
stationary source must comply as of the
particular date, had such major
stationary source been required to
comply with such limitations during the
consecutive 24-month period”
(emphasis added). EPA’s definition of
BAE in 40 CFR 51.165(a)(1)(xxxv)(B)(3)
includes a similar provision but requires
a downward adjustment in BAE “to
exclude any emissions that would have

exceeded an emission limitation with
which the major stationary source must
currently comply. * * *”” The reference
in subsection 12.3.2(c) to an emission
limitation that applied “‘as of the
particular date” instead of an emission
limitation with which the source must
“currently comply” is problematic, as it
is not clear which “particular date” the
definition refers to.

Fifth, the definition of “‘major
modification” in subsection 12.3.2(x)
requires exclusion of two specific types
of physical or operational changes that
EPA’s definition of “major
modification” in 40 CFR 51.165(a)(1)(v)
does not exclude: (1) the installation or
operation of a permanent Clean Coal
Technology Demonstration Project that
constitutes repowering; and (2) the
reactivation of a very clean coal-fired
electric utility steam generating unit.
Although such exemptions are
acceptable for purposes of PSD review
(see 40 CFR 51.166(b)(2)(iii) and
(b)(36)), such exemptions are not
permissible for Nonattainment NSR
purposes. See CAA 415.

Additionally, the definition of ‘““major
modification” in subsection 12.3.2(x) is
not consistent with EPA’s current
approach to the treatment of fugitive
emissions in applicability
determinations for major modifications.
As discussed above with respect to the
definition of this same term in Section
12.2, EPA has administratively stayed
40 CFR 51.165(a)(1)(v)(G), effective
March 30, 2011 (see 76 FR 17548),
which had the effect of reverting the
treatment of fugitive emissions in
applicability determinations to the
approach that applied prior to the
Fugitive Emissions Rule, thus requiring
that fugitive emissions be included in
“major modification” applicability
determinations for all source categories.
76 FR at 17550, 17551.

Sixth, the definition of “‘regulated
NSR pollutant” in subsection 12.3.2(ii)
does not satisfy current requirements
regarding “‘condensable particular
matter” in NSR applicability
determinations. EPA’s definition of
“regulated NSR pollutant” in 40 CFR
51.165(a)(xxxvii) includes a paragraph
stating that on or after January 1, 2011,
“gaseous emissions from a source or
activity which condense to form
particulate matter at ambient
temperatures” (i.e., condensable
particular matter) must be accounted for
in applicability determinations and in
establishing emissions limitations for
particulate matter (PM), PM, s and PM;,
in NSR permits. See 73 FR 28321.

Seventh, Section 12.3 allows for
interpollutant trades between VOC and
NOx emission reductions for purposes
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of satisfying offset requirements for
ozone, and interpollutant trades among
PM, 5. SO, and NOx emission
reductions for purpose of satisfying
offset requirements for PM, s. These
provisions do not satisfy EPA’s
regulatory and policy criteria for
approval of such interpollutant trades or
interprecursor trading hierarchies. See
40 CFR 51.165(a)(11) and “Improving
Air Quality with Economic Incentive
Programs,” U.S. EPA Office of Air and
Radiation, January 2001. Although
Section 12.3 does not currently apply to
PM, 5 sources because Clark County is
designated attainment/unclassifiable for
the 1997 and 2006 p.m..s NAAQS, we
propose to disapprove this provision
because it is contrary to applicable EPA
regulations and policy for both ozone
and PM, s purposes.

Eighth, Section 12.3 does not contain
any provisions designed to ensure that
the air quality impacts of stationary
sources are not underestimated due to
stack heights that exceed good
engineering practice or air dispersion
modeling techniques that do not satisfy
the criteria in 40 CFR 51.118(b), as
required by 40 CFR 51.164.

Finally, neither Section 12.3 nor
Section 12.4 contain a provision
addressing, for new or modified major
stationary sources, the requirement in
40 CFR 51.160(d) to “provide that
approval of any construction or
modification must not affect the
responsibility on the owner or operator
to comply with applicable portions of
the control strategy.”

Compared to the existing SIP NSR
program in Section 12 (as adopted
October 7, 2003), however, submitted
Section 12.3 and Section 12.4 represent
an overall strengthening of DAQ’s NSR
program, in large part because Section
12.3 contains definitions of important
NSR terms, such as “potential to emit,”
that are more consistent with EPA’s
definitions in 40 CFR 51.165(a) than the
definitions used in the SIP NSR program
(see, e.g., definition of “total potential to
emit” in SIP Section 12, subsection
12.1.6.1). Section 12.3 also satisfies the
requirements of EPA’s 2002 NSR Reform
rules, with limited exceptions.

4. Section 110(1) of the Act

Section 110(l) prohibits EPA from
approving a revision of a plan if the
revision would “interfere with any
applicable requirement concerning
attainment and reasonable further
progress * * * or any other applicable
requirement of [the Act].”

Our approval of the Clark County NSR
SIP submittal (and replacement or
supersession of the existing SIP NSR
rules) would strengthen the applicable

SIP in some specific respects and would
relax the SIP in other specific respects.
Taken in its entirety, we find that the
SIP revision represents a strengthening
of Clark County’s minor NSR, PSD, and
Nonattainment NSR programs compared
to the existing SIP programs that we
approved in 1982 and 2004, and that
our approval of the NSR SIP submittal
would not interfere with any applicable
requirement concerning attainment and
reasonable further progress (RFP) or any
other applicable requirement of the Act.

The most significant deficiencies that
we have identified in the submitted
NSR rules, as discussed in detail earlier
in this TSD, are generally as follows: (1)
The absence of minor NSR provisions
that ensure protection of the 2006 PM- s
NAAQS and 2008 Lead (Pb) NAAQS; (2)
minor NSR applicability provisions that
do not cover stationary sources of PM, s;
(3) deficiencies in the definitions of
certain terms used in PSD and
Nonattainment NSR (NNSR)
applicability determinations; (4)
definition of “regulated NSR pollutant”
that does not adequately address PSD
and NNSR requirements for regulation
of condensable particulate matter; (5)
deficiencies in the criteria for assessing
the quality (or “integrity”) of emission
reduction credits used to satisfy NNSR
offset requirements; and (6) the absence
of minor NSR or NNSR provisions to
ensure that the air quality impacts of
stationary sources are not
underestimated due to stack heights that
exceed good engineering practice or
unacceptable air dispersion modeling
techniques. We identify these as the
“most significant” deficiencies because
these are the most likely to affect
pollutant emissions within Clark
County, compared to other deficiencies
that we do not expect would
significantly affect emissions levels
(e.g., administrative requirements for
permit issuance).

Many of these deficiencies are related
to requirements that came into effect
after we last approved Clark County’s
NSR programs in 1982 and 2004. For
example, minor NSR SIP revisions to
implement the 2006 PM, s NAAQS and
2008 Lead (Pb) NAAQS were due in
2009 and 2011, respectively. See CAA
110(a). Similarly, SIP revisions to
implement EPA’s PSD and NNSR
requirements for condensable particular
matter were due in 2011. See 73 FR
28321 (May 16, 2008). With respect to
all of these post-2005 requirements,
which the existing SIP NSR program
does not address, we believe it is
reasonable to conclude that our
approval of the NSR SIP submittal as a
revision to the Nevada SIP would not
interfere with any applicable

requirement concerning attainment and
RFP or any other applicable requirement
of the Act, because there is no
applicable requirement in the existing
SIP program that would be affected by
the deficiencies in the submitted NSR
rules.

As to the remaining deficiencies, we
have evaluated these together with the
most significant differences between the
two NSR programs (SIP-approved versus
the NSR SIP submittal) to evaluate the
overall effect that our approval of the
NSR SIP submittal might have on the
stringency of DAQ’s permit programs
and the potential air quality impacts of
these program revisions. First, certain
PSD and NNSR definitions governing
applicability determinations in Section
12.2 and Section 12.3 are not as
stringent as the corresponding Federal
definitions in 40 CFR 51.166 and
51.165, respectively. Second, the offset
ratio in Section 12.3 is 1:1, compared to
a more stringent ratio of 2:1 in the
existing SIP NSR program, and the
criteria in Section 12.3 for evaluating
the integrity of emissions reduction
credits used to satisfy NNSR offset
requirements are not adequate to assure
actual emission reductions. Third, the
minor NSR program and NNSR program
(Sections 12.1, 12.3, and 12.4 to some
extent) both lack provisions to ensure
that the air quality impacts of stationary
sources are not underestimated due to
stack heights that exceed good
engineering practice or unacceptable air
dispersion modeling techniques. Fourth,
DAQ has established public notice
thresholds for minor NSR (Section 12.1)
that exclude from public review the
following types of less-environmentally
significant minor sources: (1) New
minor sources with potential emissions
of NAAQS pollutants below 50 tons per
year (tpy) for CO; 40 tpy for VOGCs, SO,
or NOx; 15 tpy for PM,; and 0.6 tpy for
Lead (Pb) (see subsection 12.1.5.3), and
(2) modifications at existing minor
sources that result in PTE increases less
than 40 tpy for SO,; 35 tpy for CO; 20
tpy for VOC or NOx; and 7.5 tpy for
PM, (see subsection 12.1.6(a)(7)).
Compare with SIP Section 12,
subsection 12.1.1.1 (requiring
preconstruction review for “any new
stationary source” or “modification”
without emissions-based applicability
thresholds). Finally, the control
standard for minor sources has been
changed from ‘‘Best Available Control
Technology” under the SIP minor NSR
program to “Reasonably Available
Control Technology” under submitted
Section 12.1 (see subsection 12.1.3.6(b),
(c)).

With respect to the scope of the NSR
program, the deficiencies in the
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applicability-related definitions in
Sections 12.2 and 12.3 and the new de
minimis thresholds established in
Section 12.1 could potentially reduce
the number of new or modified
stationary sources that are subject to
preconstruction review under these
programs and thereby relax the NSR
program for new and modified sources
compared to the SIP-approved program.
As to the minor NSR control standard,
the NNSR offset requirements, and the
absence of provisions related to stack
heights, the submitted NSR rules may
result in application of less-stringent
control technologies on minor sources
(from BACT to RACT), potential under
estimations of the air quality impacts of
stationary source operations and, with
respect to ozone precursor and PM;
emissions, offset transactions that may
not achieve adequate emission
reductions.

Several significant improvements in
the submitted NSR rules should be
considered in assessing the overall
impact of these potential program
relaxations. First, the potential for
reduced numbers of regulated sources is
offset to at least some extent by new
provisions in Section 12.1 that establish
a five-year permit term, thereby
mandating a regular review of all minor
source permit conditions and source
operations, and provisions providing
that DAQ may re-open a minor NSR
permit at any time for cause. See
“Proposed Revision to the Clark County
Part of the Nevada State Implementation
Plan: Minor Source New Source Review
Program Rule Adoptions and
Revisions,” January 29, 2009
(hereinafter “Minor NSR SIP
Submittal”), Appendix B: “Technical
Requirements.”

Second, Section 12.1 requires that
each minor NSR permit contain a
number of important types of permit
terms and conditions which are more
specific than required under the SIP
NSR program and that strengthen the
enforceability of the program—for
example, physical descriptions of each
emission unit, emission limitations that
ensure protection of ambient air quality
standards, and more clearly defined
monitoring, recordkeeping, and
reporting requirements modeled on the
CAA'’s title V operating permit program.
Compare Section 12.1, subsection
12.1.4.1 (Term and Conditions) with SIP
Section 12, subsection 12.8.1.1
(conditions of ATC).

Third, Section 12.1 contains
important new conditions for issuance
of minor NSR permits, such as the
requirement to assure compliance with
all applicable SIP requirements. See
Section 12.1, subsection 12.1.5.1

(Action on Application) compared to
SIP Section 12 (as adopted October 7,
2003), subsection 12.8.2 (ATC issuance
requirements).

Fourth, both the minor source
program in Section 12.1 and the major
source programs in Sections 12.2 and
12.3 rely on several new or revised
definitions of key terms that are more
consistent with Federal definitions (in
CAA 302 and 40 CFR part 51, subpart
I) than corresponding definitions in the
SIP NSR program. See, e.g., definition of
‘“‘potential to emit” in Section 08
compared to definition of “total
potential to emit” in SIP Section 12 (as
adopted October 7, 2003), subsection
12.1.6.1; new definition of “‘emission
limit” or “emission limitation” in
Section 0.

Finally, with respect to the difference
between BACT and LAER for minor
stationary sources in Clark County,
supporting information submitted by
DAQ indicates that the shift away from
the existing BACT standard in the SIP
is not likely to affect emissions to any
significant degree given the ambiguities
in the SIP rule which undermined the
practical enforceability of this standard,
and that the RACT standard in
submitted Section 12.1 is expected to be
equally effective in controlling
emissions at minor sources, if not more
so given the enhanced compliance
provisions. See Minor NSR SIP
Submittal, Chapter 3: “Technical
Support Document for Sections 0, 12.0,
12.1, and 12.11” at 3—20 to 3—28 and
Appendix B: “Technical Requirements.’

With respect to offset requirements,
we note that the SIP NSR program did
not require offsets for VOC or NOx
because Clark County was not
designated nonattainment for any ozone
NAAQS at the time when we approved
the SIP program in 2004. See Section 59
(Emission Offsets), as adopted October
7, 2003 at Table 59.1.2. The NSR control
(LAER) and offset requirements in
submitted Section 12.3 therefore ensure
greater reductions of ozone precursor
emissions compared to the SIP program,
which required neither LAER nor offsets
for NOx or VOC.

For PM,, purposes, the SIP NSR
program required that major stationary
sources (i.e., sources with PTE of 70 tpy

s

6 Section 12.1 establishes emission-based
applicability thresholds based on a definition of
“potential to emit” in submitted Section 0 that is
generally equivalent to EPA’s definition of this term
in 40 CFR 51.165 and 51.166. The SIP NSR program
in Section 12 (as adopted October 7, 2003), contains
applicability provisions based on a definition of
“total potential to emit” that is generally more
expansive but allows, on the other hand, for certain
engines categorized as “special mobile equipment”
to be inappropriately exempt from the calculation
of PTE (see SIP Section 12, subsection 12.1.6.1).

or more) obtain PM, offsets at a ratio

of 2:1, whereas the submitted Section
12.3 requires those same sources to
obtain PM, offsets at a ratio of 1:1. See
Section 59 (Emission Offsets) (as
adopted October 7, 2003) at Table 59.1.2
and Section 12.3 (Permit Requirements
for Major Sources in Nonattainment
Areas) (as adopted May 18, 2010) at
Table 12.3—1. This relaxation in the
offset ratio for PM;o sources applies
only to stationary sources locating
within the boundaries of the PM;q
nonattainment area in the Las Vegas
planning area (hydrographic area #212),
and appears to be counterbalanced by
the overall strengthening in the NSR
program, as discussed above with
respect to both major and minor sources
throughout Clark County.

Significantly, the submitted Section
12.2 includes new PSD provisions to
regulate new or modified major
stationary sources of greenhouse gases
(GHGS) and PM, s, both of which are
unregulated under the existing SIP PSD
program. In addition, both Section 12.2
and Section 12.3 satisfy the
requirements of EPA’s 2002 NSR Reform
rules, with limited exceptions.

In sum, the new and revised
provisions in the submitted NSR rules
enable DAQ to review source operations
on a more regular basis; require DAQ to
make specific determinations related to
air quality impacts and applicable SIP
requirements as part of permit issuance;
improve the enforceability of the NSR
program through the establishment of
more detailed compliance requirements
and improved definitions of important
terms; establish NNSR requirements for
ozone precursor emissions that were not
required under the existing SIP
program; and establish new PSD
provisions for the regulation of GHG
and PM, 5 emission sources. We find
that, on balance, these NSR program
improvements outweigh the potential
relaxations discussed above compared
to the existing SIP program.

In addition, Clark County is currently
designated attainment or unclassifiable/
attainment for all but two NAAQS
pollutants (PM,o and 1997 8-hour
ozone), and with respect to these two
remaining pollutants, EPA has
determined based on ambient air
monitoring data that the nonattainment
areas within Clark County are attaining
both of these standards. See 75 FR
45485 (August 3, 2010) (Determination
of Attainment for PM,, for the Las Vegas
Valley Nonattainment Area) and 76 FR
17343 (March 29, 2011) (Determination
of Attainment for the Clark County 1997
8-Hour Ozone Nonattainment Area). We
are unaware of any reliance by DAQ on
the continuation of any aspect of the
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permit-related rules in the Clark County
portion of the Nevada SIP for the
purpose of continued attainment or
maintenance of the NAAQS. Given all
these considerations and in light of the
air quality improvements in Clark
County, we propose to conclude that
our approval of these updated NSR
regulations into the Nevada SIP would
not interfere with any applicable
requirement concerning attainment and
RFP or any other applicable requirement
of the Act.

5. Conclusion

For the reasons stated above and
explained further in our TSD, we find
that the submitted NSR rules satisfy
most of the applicable CAA and
regulatory requirements for minor NSR,
PSD, and Nonattainment NSR permit
programs under CAA section
110(a)(2)(C) and parts C and D of title I
of the Act but also contain certain
deficiencies that prevent us from
proposing a full approval of the rules.
Therefore, we are proposing a limited
approval and limited disapproval of the
submitted NSR rules. We do so based
also on our finding that, while the rules
do not meet all of the applicable
requirements, the rules would represent
an overall strengthening of the SIP by
clarifying and enhancing the NSR
permitting requirements for major and
minor stationary sources under DAQ
jurisdiction in Clark County.

We note that, pursuant to EPA’s
recent classification of the Clark County
ozone nonattainment area as ‘“‘marginal”’
nonattainment for the 1997 8-hour
ozone standard effective June 13, 2012
(77 FR 28424, May 14, 2012), DAQ is
now obligated to submit NSR SIP
revisions meeting the applicable
requirements of subpart 2 of part D, title
I of the Act, including an offset ratio of
1.1 to 1 for NOx and VOC (see CAA
182(a)(4)) no later than June 13, 2013.
Likewise, with respect to stationary
sources under NDEP jurisdiction (i.e.,
major new or modified plants which
generate electricity by using steam
produced by the burning of fossil fuel)
within portions of Clark County that are
designated nonattainment for the 1997
8-hour ozone standard, NDEP is
obligated to submit, no later than June
13, 2013, NSR SIP revisions meeting the
applicable requirements of subpart 2 of
part D, title I of the Act. Although EPA
is not requiring NDEP to submit
Nonattainment NSR rules for the Las
Vegas PM o nonattainment area (i.e.,
hydrographic area 212) in light of the
construction prohibition in NAC section

445B.22083,7 for the 1997 8-hour ozone
NAAQS the geographic boundaries of
the nonattainment area within Clark
County extend beyond the areas subject
to the construction prohibition in NAC
445B.22083. See 40 CFR 81.329. NDEP
is therefore obligated to address this
regulatory gap in Nonattainment NSR
permit requirements for new or
modified major sources in these areas.
In lieu of adopting and submitting a
Nonattainment NSR program, NDEP
may revise NAC section 445B.22083 to
extend its construction prohibitions to
the entire ozone nonattainment area
within Clark County (as defined in 40
CFR 81.329) and submit this revised
rule to EPA for approval into the SIP.
These are not current program
deficiencies but upcoming obligations
on both NDEP’s and DAQ’s part that we
encourage the State to address at its
earliest opportunity.

III. Public Comment and Proposed
Action

Pursuant to section 110(k) of the CAA
and for the reasons provided above, EPA
is proposing a limited approval and
limited disapproval of revisions to the
Clark County portion of the Nevada SIP
that govern the issuance of permits for
stationary sources under the jurisdiction
of the Clark County Department of Air
Quality, including review and
permitting of major sources and major
modifications under parts C and D of
title I of the CAA. Specifically, EPA is
proposing a limited approval and
limited disapproval of the new and
amended Clark County regulations
listed in table 1, above, as a revision to
the Clark County portion of the Nevada
SIP.

EPA is proposing this action because,
although we find that the new and
amended rules meet most of the
applicable requirements for such permit
programs and that the SIP revisions
improve the existing SIP, we have found
certain deficiencies that prevent full
approval, as explained further in this
preamble and in the TSD for this
rulemaking. The intended effect of this
proposed limited approval and limited
disapproval action is to update the

7 This rule prohibits the construction of new
power plants or major modifications to existing
power plants under State jurisdiction within the
following areas: (a) Las Vegas Valley, Hydrographic
Area 212; (b) El Dorado Valley, Hydrographic Area
167; (c) Ivanpah Valley, Hydrographic Areas 164 a
and 164 b; and (d) The city limits of Boulder City.
See NAC section 445B.22083. EPA approved NAC
section 445B.22083 into the Nevada SIP (69 FR
54006, 54019 (September 7, 2004)), thereby
resolving the regulatory gap that would otherwise
currently exist in connection with NSR for PM,
sources under NDEP jurisdiction within the Las
Vegas planning area.

applicable SIP with current Clark
County permitting regulations 8 and to
set the stage for remedying deficiencies
in these regulations.

If finalized as proposed, this limited
approval action would trigger an
obligation on EPA to promulgate a
Federal Implementation Plan unless the
State of Nevada corrects the
deficiencies, and EPA approves the
related plan revisions, within two years
of the final action. Additionally, for
those deficiencies that relate to the
Nonattainment NSR requirements under
part D of title I of the Act, the offset
sanction in CAA section 179(b)(2)
would apply in the Clark County
nonattainment areas 18 months after the
effective date of a final limited
disapproval, and the highway funding
sanctions in CAA section 179(b)(1)
would apply in these areas six months
after the offset sanction is imposed.
Neither sanction will be imposed under
the CAA if Nevada submits and we
approve prior to the implementation of
the sanctions, SIP revisions that correct
the deficiencies that we identify in our
final action.

We will accept comments from the
public on this proposed limited
approval and limited disapproval for the
next 30 days.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

This proposed action is not a
“significant regulatory action” under
the terms of Executive Order (EO) 12866
(58 FR 51735, October 4, 1993) and is
therefore not subject to review under the
EO.

B. Paperwork Reduction Act

This proposed action does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq,
because this proposed limited approval/
disapproval under section 110 and
subchapter I, part D of the Clean Air Act
will not in-and-of itself create any new
information collection burdens but
simply disapproves certain State
requirements for inclusion into the SIP.
Burden is defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any

8Final approval of the rules in table 1 would
supersede all but two of the rules in the existing
Nevada SIP as listed in table 2. The two SIP rules
that will remain in the SIP and are unaffected by
today’s proposed action are Section 11 and NAC
445B.22083.
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rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s proposed rule on small entities,
small entity is defined as: (1) A small
business as defined by the Small
Business Administration’s (SBA)
regulations at 13 CFR 121.201; (2) a
small governmental jurisdiction that is a
government ofa city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant impact on a
substantial number of small entities.
This rule does not impose any
requirements or create impacts on small
entities. This proposed limited
approval/disapproval under section 110
and subchapter I, part D of the Clean Air
Act will not in-and-of itself create any
new requirements but simply
disapproves certain State requirements
for inclusion into the SIP. Accordingly,
it affords no opportunity for EPA to
fashion for small entities less
burdensome compliance or reporting
requirements or timetables or
exemptions from all or part of the rule.
The fact that the Clean Air Act
prescribes that various consequences
(e.g., higher offset requirements) may or
will flow from this proposed limited
disapproval does not mean that EPA
either can or must conduct a regulatory
flexibility analysis for this action.
Therefore, this action will not have a
significant economic impact on a
substantial number of small entities.

We continue to be interested in the
potential impacts of this proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
1I of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for State, local, or tribal
governments or the private sector. EPA
has determined that the proposed
limited disapproval action does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal

governments in the aggregate, or to the
private sector. This action proposes to
disapprove pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed action does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely disapproves certain State
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. Thus, Executive Order 13132
does not apply to this proposed action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This proposed action does not have
tribal implications, as specified in
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP EPA
is proposing to disapprove would not
apply in Indian country located in the
state, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.
Thus, Executive Order 13175 does not
apply to this proposed action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets E.O. 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the E.O. has the potential to influence
the regulation. This proposed action is
not subject to EO 13045 because it is not
an economically significant regulatory

action based on health or safety risks
subject to Executive Order 13045 (62 FR
19885, April 23, 1997). This proposed
limited approval and disapproval under
section 110 and subchapter I, part D of
the Clean Air Act will not in-and-of
itself create any new regulations but
simply disapproves certain State
requirements for inclusion into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001) because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

The EPA believes that this action is
not subject to requirements of Section
12(d) of NTTAA because application of
those requirements would be
inconsistent with the Clean Air Act.

J. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Population

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
rulemaking.
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 13, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2012-18077 Filed 7—23-12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 12-177; RM-11665; DA 12—
1008]

Radio Broadcasting Services;
Randsburg, CA

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on petition for rule making
filed by Sound Enterprises, proposing
the substitution of Channel 275A for
vacant Channel 271A at Randsburg,
California. The proposed channel
substitution at Randsburg
accommodates Petitioner’s hybrid
application, requesting to upgrade the
facilities for Station KSSI(FM) from
Channel 274A to Channel 271B1 at
China Lake, California. See File No.
BPH-20120314ACB. Channel 275A can
be allotted to Randsburg consistent with
the minimum distance separation
requirements of the Rules with a site
restriction 0.04 kilometers (0.03 miles)
southeast of the community. The
reference coordinates are 35—22—06 NL
and 117-39-25 WL.

DATES: Comments must be filed on or
before August 20, 2012, and reply
comments on or before September 4,
2012.

ADDRESSES: Secretary, Federal
Communications Commission, 445 12th
Street SW., Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner as follows: Sound Enterprises,
c/o Richard J. Hayes, Jr., Esq., Attorney
at Law, 27 Water’s Edge Drive,
Lincolnville, Maine 04849.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of

Proposed Rule Making, MB Docket No.
12-177, adopted June 28, 2012, and
released June 29, 2012. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center at Portals
II, CY-A257, 445 12th Street SW.,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., 445 12th
Street SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-378-3160 or via email
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

Federal Communications Commission.
Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336 and
339.
§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Randsburg, California,
is amended by removing Channel 271A

and by adding Channel 275A at
Randsburg.

[FR Doc. 2012—-17789 Filed 7—23-12; 8:45 am|
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 552; 557

Denial of Motor Vehicle Defect Petition
and Petition for a Hearing

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Denial of petition.

SUMMARY: The Center for Auto Safety
has petitioned NHTSA to open defect
investigations on Model Year (MY)
2002-2004 Ford Escape and 2001-2004
Mazda Tribute vehicles with certain
cruise control cables. The Center for
Auto Safety has also petitioned for a
hearing to address whether Ford Motor
Company (Ford) and Mazda North
American Operations (Mazda) met their
obligations to notify owners and correct
a defect in certain Ford Escape and
Mazda Tribute vehicles. The petitions to
open investigations are denied as moot
and the petitions to conduct hearings
are denied.

FOR FURTHER INFORMATION CONTACT:
Derek Rinehardt, National Highway
Traffic Safety Administration, 1200 New
Jersey Avenue SE., Washington, DC
20590 (Telephone: 202-366—-3642).
SUPPLEMENTARY INFORMATION:

I. Background

The Center for Auto Safety, in letters
dated July 8, 2012 and July 13, 2012,
petitioned for a Defect Order under 49
CFR Part 552 and for a Hearing on
Notification and Remedy of Defects
under 49 CFR Part 577. The petitions
relate to Ford’s recall of MY 2002-2004
Ford Escape vehicles (Recall 04V-574)
and Mazda’s recall of MY 2002-2004
Mazda Tribute vehicles (Recall 04V—
583).

In 49 CFR Part 573 Defect and
Information Reports (Part 573 Report)
filed in December 2004, Ford and
Mazda both informed NHTSA that the
inner liner of the accelerator cable in
certain Ford Escape and Mazda Tribute
vehicles could migrate out of place
during vehicle operation, and prevent
the throttle body from returning to the
idle position. Ford and Mazda said that
the safety consequence of a throttle
body not returning to the idle position
was a progressive, and in some cases
sudden increase in speed. Ford and
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Mazda notified vehicle owners of the
recalls (Recall 04V-574 and 04V-583) in
January 2005. Thereafter, on October 6,
2005, Ford released a recall update to
dealers. In that update, Ford provided
supplemental instructions on how to
remove the accelerator cable. The
instructions indicate that damage to the
speed (or cruise) control cable can result
if the accelerator cable is not properly
removed. Mazda, however, did not issue
a recall update.

The Center for Auto Safety (CAS)
asserts that Ford and Mazda failed to
notify about 319,500 Ford Escape
owners and 84,700 Mazda Tribute
owners that their vehicles’ speed (or
cruise) control cables may have been
damaged during the accelerator cable
replacements conducted in Recall 04V—
574 and Recall 04V-583. According to
CAS, these vehicles were repaired prior
to September 30, 2005. Related to this
potential damage, CAS states that Ford
and Mazda did not file Part 573 Reports
with NHTSA which would have
initiated a second recall. CAS adds that
Ford and Mazda did not file Part 573
Reports and recall the cruise control
cables. CAS claims that the cruise
control cable can fail independently of
being damaged in the course of repairs
conducted pursuant to Recall 04V-574
and Recall 04V-583.

In its July 8 petition, CAS refers to a
crash involving a MY 2002 Ford Escape
which occurred in January 2012 in
Payson, Arizona. The driver of the Ford
Escape was killed in the crash. CAS
states that the driver’s vehicle had been
repaired in January 2005, after Recall
04V-574 was announced but before the
October 2005 recall update was
released.

NHTSA has been gathering
information on the Arizona crash since
early 2012 when it first learned of it.
NHTSA obtained the police report when
it became available. In June 2012,
NHTSA contacted counsel representing
the driver’s family to obtain more
information on the crash. Independent
of CAS’s petition, NHTSA opened a
preliminary investigation (PE 12-019)
on July 17, 2012 that among other things
will encompass issues raised by the
Center for Auto Safety’s petition.

II. CAS’s Petition That NHTSA Open a
Defect Investigation Is Denied as Moot

CAS requests that NHTSA open a
defect investigation into MY 2002-2004
Ford Escapes and MY 2001-2004 Mazda
Tributes with cruise control cables of
the same design as in Recall 04V-574,
Recall 04V-583, and in the Arizona
vehicle. Pursuant to 49 CFR 552.3, any
interested person may file a petition
requesting that the Administrator

commence a proceeding to decide
whether to issue an order concerning
the notification and remedy of a failure
of a motor vehicle or item of
replacement equipment to comply with
an applicable motor vehicle safety
standard or a defect in such vehicle or
equipment that relates to motor vehicle
safety. If NHTSA grants the petition,
NHTSA opens an investigation.

Based on the information obtained by
NHTSA prior to the filing of the CAS
petition, NHTSA opened an
investigation on July 17, 2012 that will,
among other issues, assess the scope
and remedy of Recall 04V-574
(involving certain model year 2002—
2004 Ford Escape vehicles) and Recall
04V-583 (involving certain model year
2002—-2004 Mazda Tribute vehicles). In
view of the fact that NHTSA has opened
an investigation that will examine the
issues on the Ford Escape and Mazda
Tribute speed control cables, including
claims raised by CAS, the agency denies
this portion of CAS’s petition as moot.

III. CAS’s Petition for a Hearing on
Notification and Remedy of Defects Is
Denied

CAS’s petition for a hearing on
notification and remedy of defects
pursuant to 49 CFR Part 557 requests
that NHTSA hold a hearing to determine
whether Ford and Mazda reasonably
met their obligations to notify owners
and correct the defects at issue in Recall
04V-574 and Recall 04V-583. In
determining whether to hold a hearing,
the agency considers (1) The nature of
the complaint; (2) the seriousness of the
alleged breach of obligation to remedy;
(3) the existence of similar complaints;
(4) the ability of the NHTSA to resolve
the problem without holding a hearing;
and (5) other pertinent matters. 49 CFR
557.6.

We first consider the nature of the
complaint. CAS claims that Ford did not
notify owners of about 319,500 vehicles
of potential damage to speed control
cables caused by a faulty recall repair in
Recall 04V-574. CAS claims that Mazda
did not notify owners of about 84,700
vehicles of potential damage to speed
control cables caused by a faulty recall
repair in Recall 04V-583. CAS also
claims that Ford and Mazda did not file
Reports pursuant to 49 CFR Part 573
with NHTSA which would have
initiated a second recall. Finally, CAS
claims that Ford and Mazda did not file
Part 573 Reports and recall the cruise
control cable. Federal regulations
require vehicle manufacturers to submit
reports to NHTSA for each defect that
the manufacturer or the Administrator
of NHTSA determines to be related to
motor vehicle safety. 49 CFR 573.6.

Issues of the nature raised by CAS will
be addressed in PE 12-019.

Second, we consider the seriousness
of the alleged breach of obligation to
remedy. If CAS’s claims are true, they
are serious. NHTSA will consider them
in PE 12-019.

Third, we consider the existence of
similar complaints. NHTSA received
complaints from consumers by way of
Vehicle Owner Questionnaires (VOQ’s)
regarding accelerator cable failure,
cruise control cable failure, and/or stuck
throttles. These are identified in the PE
12—019 Opening Resume in certain MY
2002-2004 Ford Escape and Mazda
Tribute vehicles. NHTSA takes these
complaints seriously. Considering the
VOQ complaints in the context of the
2012 crash in Arizona, NHTSA opened
a preliminary evaluation to investigate
the safety consequence broadly
including the scope and adequacy of
Recall 04V-574 and Recall 04V-583.
However, aside from the petition from
CAS, NHTSA has not received any other
complaints that Ford and Mazda failed
to notify owners of vehicles that had
been repaired pursuant to Recall 04V—
574 or Recall 04V-583 of a faulty recall
repair, file a Part 573 Report with
NHTSA and initiate a second Ford
Escape or Mazda Tribute recall, or file
a Part 573 Report reporting the cruise
control cable defect and recalling the
Ford Escape and Mazda Tribute cruise
control cables. Nor has NHTSA received
any other requests that the Agency
conduct a hearing to assess whether
Ford and Mazda have met their
statutory and regulatory obligations to
notify owners and correct the defects at
issue in Recall 04V-574 and Recall
04V-583.

Fourth, we consider the likelihood
that NHTSA can resolve this alleged
problem without a hearing. NHTSA
believes that it can obtain the
information it needs to resolve this
matter by directly using its information
gathering authorities with respect to
Ford and Mazda, contacting Ford
Escape and Mazda Tribute owners and
otherwise conducting an agency
investigation. We do not believe that
there would be benefits to holding a
hearing. In fact, the time taken to plan
for and hold a hearing would detract
from the investigation.

Finally, the Agency will consider
other pertinent factors. The Agency has
opened PE 12-019 to assess the Ford
Escape and Mazda Tribute recalls and
broader issues that may not be related
to those recalls. We believe that an
investigation is a more efficient way of
obtaining the information necessary to
evaluate the issues presented in CAS’s
petition than holding a hearing.
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CAS’s petition for a hearing is denied.

Authority: 49 U.S.C. 30118-30120, 30162;
delegation of authority at 49 CFR 1.50 and
501.8.

Issued on: July 17, 2012.

David Strickland,

Administrator.

[FR Doc. 2012—-18060 Filed 7—23—-12; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R2-ES-2012-0048;
4500030113]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List the Sonoran Talussnail
as Endangered or Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of petition finding and
initiation of status review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list the
Sonoran talussnail (Sonorella
magdalenensis) as endangered or
threatened under the Endangered
Species Act of 1973, as amended (Act),
and to designate critical habitat. Based
on our review, we find that the petition
presents substantial scientific or
commercial information indicating that
listing this species may be warranted.
Therefore, with the publication of this
notice, we are initiating a review of the
status of the species to determine if
listing the Sonoran talussnail is
warranted. To ensure that this status
review is comprehensive, we are
requesting scientific and commercial
data and other information regarding
this species. Based on the status review,
we will issue a 12-month finding on the
petition, which will address whether
the petitioned action is warranted, as

provided in section 4(b)(3)(B) of the Act.

DATES: We request that we receive
information on or before September 24,
2012. The deadline for submitting an
electronic comment using the Federal
eRulemaking Portal (see ADDRESSES
section, below) is 11:59 p.m. Eastern
Time on this date. After September 24,
2012, you must submit information
directly to the Division of Policy and
Directives Management (see ADDRESSES
section below). Please note that we
might not be able to address or
incorporate information that we receive
after the above requested date.

ADDRESSES: You may submit
information by one of the following
methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search
field, enter Docket No. FWS-R2-ES—
2012—-0048, which is the docket number
for this action. Then click on the Search
button. You may submit a comment by
clicking on “Comment Now!”’

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS— R2-ES-2012—
0048; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

We will post all information we
receive on http://www.regulations.gov.
This generally means that we will post
any personal information you provide
us (see the Request for Information
section below for more details).

FOR FURTHER INFORMATION CONTACT:
Steve Spangle, Field Supervisor,
Arizona Ecological Services Office, 2321
West Royal Palm Road, Phoenix, AZ
85021; by telephone at 602—-242—-0210;
or by facsimile at 602—242-2513. If you
use a telecommunications device for the
deaf (TDD), please call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Request for Information

When we make a finding that a
petition presents substantial
information indicating that listing a
species may be warranted, we are
required to promptly review the status
of the species (status review). For the
status review to be complete and based
on the best available scientific and
commercial information, we request
information on the Sonoran talussnail
from governmental agencies, Native
American tribes, the scientific
community, industry, and any other
interested parties. We seek information
on:

(1) The species’ biology, range, and
population trends, including:

(a) Habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing threats and
conservation measures for the species,
its habitat or both.

(2) The factors that are the basis for
making a listing determination for a
species under section 4(a) of the Act (16
U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

If, after the status review, we
determine that listing the Sonoran
talussnail is warranted, we will propose
critical habitat (see definition in section
3(5)(A) of the Act) under section 4 of the
Act, to the maximum extent prudent
and determinable at the time we
propose to list the species. Therefore,
we also request data and information
on:

(1) What may constitute “physical or
biological features essential to the
conservation of the species,” within the
geographical range currently occupied
by the species;

(2) Where these features are currently
found;

(3) Whether any of these features may
require special management
considerations or protection;

(4) Specific areas outside the
geographical area occupied by the
species that are “essential for the
conservation of the species”; and

(5) What, if any, critical habitat you
think we should propose for designation
if the species is proposed for listing, and
why such habitat meets the
requirements of section 4 of the Act.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Submissions merely stating support
for, or opposition to, the action under
consideration without providing
supporting information, although noted,
will not be considered in making a
determination. Section 4(b)(1)(A) of the
Act directs that determinations as to
whether any species is an endangered or
threatened species must be made
“solely on the basis of the best scientific
and commercial data available.”

You may submit your information
concerning this status review by one of
the methods listed in the ADDRESSES
section. If you submit information via
http://www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this personal
identifying information from public
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review. However, we cannot guarantee
that we will be able to do so. We will
post all hardcopy submissions on
http://www.regulations.gov.

Information and supporting
documentation that we received and
used in preparing this finding is
available for you to review at http://
www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Arizona Ecological Services
Office (see FOR FURTHER INFORMATION
CONTACT).

Background

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
the finding promptly in the Federal
Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted” (50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information was presented,
we are required to promptly conduct a
species status review, which we
subsequently summarize in our 12-
month finding.

The “substantial information”
standard for a 90-day finding differs
from the Act’s “‘best scientific and
commercial data” standard that applies
to a status review to determine whether
a petitioned action is warranted. A 90-
day finding does not constitute a status
review under the Act. In a 12-month
finding, we will announce our
determination as to whether a
petitioned action is warranted after we
have completed a thorough status
review of the species, which is
conducted following a substantial 90-
day finding. Because the Act’s standards
for 90-day and status review conducted
for a 12-month finding on a petition are
different, as described above, a
substantial 90-day finding does not
mean that our status review and
resulting determination will result in a
warranted finding.

Petition History and Previous Federal
Actions

On June 24, 2010, we received a
petition dated June 24, 2010, from the
Center for Biological Diversity,
requesting that we list the Rosemont
talussnail (Sonorella rosemontensis) and
Sonoran talussnail (Sonorella
magdalenensis) as endangered or
threatened and that we designate critical
habitat under the Act. The petition
clearly identified itself as such and
included the requisite identification
information for the petitioner, required
by 50 CFR 424.14(a). In a December 1,
2011, letter to the petitioner, we
responded that we reviewed the
information presented in the petition
and determined that issuing an
emergency regulation temporarily
listing the Sonoran talussnail under
section 4(b)(7) of the Act was not
warranted. According to the Multi-
district Litigation Stipulated Settlement
Agreement (WildEarth Guardians v.
Salazar, No. 1:10-mc—-00377-EGS (D.
D.C.); Center for Biological Diversity v.
Salazar, No. 1:10-mc—00377-EGS
(D.D.C.)), we are required to complete
an initial finding for the Sonoran
talussnail in Fiscal Year 2012, which
ends September 30, 2012, as to whether
the petition contains substantial
information indicating that the action
may be warranted. This finding
addresses the petition to list the
Sonoran talussnail and fulfills the
requirement of the Multi-district
Litigation Stipulated Settlement
Agreement. The petition for the
Rosemont talussnail will be addressed
in a separate finding. There are no
previous federal actions concerning to
the Sonoran talussnail under the Act.

Species Information

Species Description and Taxonomy

The Sonoran talussnail is a relatively
large pulmonate (with functional lungs),
terrestrial snail with an average shell
diameter of 0.74 inches (in) (19
millimeters (mm)) (Miller 1978, p. 111).
The petitioner provided no further
physical description of the species, nor
do we have any additional species-
specific information in our files. In
general, snails of the Sonorella genus
have a depressed spherical spiraling
shell that is 0.47 to 1.30 in (12 to 33
mm) in diameter and lightly colored,
normally containing a dark peripheral
band (Bequaert and Miller 1973, p. 110).
Because shells of Sonorella are weakly
differentiated and Sonorella is
hermaphroditic (meaning an individual
has both male and female sex organs),
species are primarily separated by
geographic location and anatomy of

male genitalia (Bequaert and Miller
1973, p. 110).

According to information in our files,
the genus Sonorella includes 79 species
(McCord 1995, p. 317). The Sonoran
talussnail is in the order
Stylommatophora and the family
Helminthoglyptidae first described in
1890 by R.E.C. Stearns as Helix from
specimens collected near Magdalena,
Sonora, in Mexico (Bequaert and Miller
1973, pp. 121-122). Between 1915 and
1923, Pilsbry and Ferriss described
seven other species and subspecies of
Sonorella that are currently recognized
as the Sonoran talussnail: S. hinckleyi,
S. h. fraternal, S. tumacacori, S.
cayetanensis, S. sitiens arida, S.
tumamocensis, and S. linearis (Bequaert
and Miller 1973, p. 122). Pilsbry (1939,
p. 341) later synonymized the first four
of these species with S. s. arida, which
he raised to a species, S. arida.
Following additional research, the three
remaining species recognized by Pilsbry
were synonymized with S.
magdalenensis as a single species
(Bequaert and Miller 1973, p. 122).
Although a thorough systematic and
phylogenetic review of the genus
Sonorella has not been published in the
literature, the Sonoran talussnail is
recognized as a valid species by the
scientific community (Bequaert and
Miller 1973, pp. 121-123; McCord 1995,
p- 320). We consider the petitioned
species, Sonorella magdalenensis, to be
a valid species based on the information
in the petition and available in our files,
and, therefore a listable entity under the
Act.

Habitat and Life History

There is little other information
available specific to the biology of the
Sonoran talussnail; however, it is
reasonable to conclude that the Sonoran
talussnail is likely to be similar to other
closely related talussnails in terms of its
habitat needs and life-history traits.
Sonorella species are generally
considered rock snails, occupying
rockslides and talus slopes (slopes
composed of volcanic rock and
limestone) (Pilsbry 1939, p. 268;
Naranjo-Garcia 1988, p. 84; Pearce and
Orstan 2006, p. 265). The petitioner
notes that the Sonoran talussnail is
found in talus or coarse broken rock
slides at elevations ranging from 2,750
to 6,000 feet (839 t01830 meters)
(Bequaert and Miller 1973, p. 122). Most
Sonorella species prefer steep rock
slides with sufficient interstitial space
(space between rocks) that allow
crawling to the proper depth for
protection from summer heat (Bequaert
and Miller 1973, p. 27; Hoffman 1990,
p.- 7; Hoffman 1995, p. 5). Occupied
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sites can usually be identified by the
presence of dead and bleached shells,
which are typically abundant because
they disintegrate slowly in arid environs
(Pilsbry 1939, p. 269).

Talussnails spend considerable time
in estivation (dormancy), perhaps up to
3 years at a time (Hoffman 1990, p. 7).
To prepare for estivation, talussnails use
mucus and calcium to attach the
opening of the shell to the face of a rock
to make a waterproof seal. During
estivation, talussnails survive by
extracting calcium carbonate from their
shells, which is re-deposited when
active feeding resumes (Hoffman 1990,
p. 7). Weather conditions are the most
important factor affecting activity of
living Sonorella, with talussnails only
active above ground during or following
summer monsoon rains (Jontz et al.
2002a, p. 3; Weaver et al. 2010, p. 3).
Talussnails feed primarily on fungus
and decaying plant matter (Hoffman
1990, p. 7; Hoffman 1995, p. 6; AGFD
2008, p. 2). Sonorella species in the
Santa Rita Mountains have been
reported foraging on Xanthoparmelia, a
leaf-like lichen, during and after rains
(WestLand Resources 2010, pp. 26, 31).

Sonorella species mate face-to-face,
and insemination is simultaneous
reciprocal, meaning when two
talussnails meet both are usually
inseminated (Hoffman 1995, p. 6;
Davison and Mordan 2007, p. 175).
During or after rain events, talussnails
lay a clutch of 30 to 40 eggs once or
twice during summer. Fluctuations in
humidity may cause large variations in
rates of maturation and the life span of
talussnails. The life span of land snails
is dependent on their cycle of activity,
although talussnails are believed to live
8 to 9 years (Hoffman 1995, p. 6). Many
mountain ranges in southeastern
Arizona where Sonorella species live
are also inhabited by a snail-eating
beetle (Scaphinotus petersi), which
presumably preys upon talussnails
(McCord 1995, p. 321). Talussnails are
also believed to be eaten by rodents and
birds, but this is probably a sporadic
random occurrence (Hoffman 1990, p.
10).

Distribution and Abundance

Species in the Sonorella genus are
found throughout most of Arizona,
portions of western New Mexico and
Texas, and in Sonora, Mexico, and are
typically distributed across the
landscape as geographically isolated
populations exhibiting a high degree of
endemism (organisms having narrowly
distributed isolated populations)
(Bequaert and Miller 1973, p. 22;
McCord 1995, p. 321). The distribution
and diversity of Sonorella species across

the arid Southwest has likely been
promoted by cycles of fragmentation
and connection between the mountains
they inhabit. It is thought that a
protracted series of substantial
migrations occurred during wetter
periods throughout the Pleistocene
Epoch (i.e., 2.5 million to 10,000 years
ago), when topography also may have
been more suitable for colonization by
snails crawling across the landscape
(Bequaert and Miller 1973, p. 22;
McCord 1995, p. 321). In contrast, the
drier climate and geography of the
present-day Southwest does not favor
dispersal of Sonorella species into new
territories (Bequaert and Miller 1973, p.
22).

The Sonoran talussnail is one of six
Sonorella species that has a large range
relative to other members of the genus,
and the Sonoran talussnail inhabits the
most widely separated localities of all
Sonorella (Bequaert and Miller 1973, p.
25). In addition to the type locality in
the Sierra Magdalena in Sonora, Mexico,
the petitioner notes that, in Arizona, the
Sonoran talussnail has been
documented in seven mountain ranges
within a 200- by 30-mile (mi) (124- by
19-kilometer (km)) area primarily along
the edges of the Santa Cruz Valley in
Pima and Santa Cruz Counties (Bequaert
and Miller 1973, p. 25). In Pima County,
the species is known from the Roskruge
Mountains, southern end of Tucson
Mountains, northern end of Santa Rita
Mountains, Cerro Colorado Mountains,
and Tumamoc Hill (Bequaert and Miller
1973, p. 122). In Santa Cruz County, it
is known from the San Cayetano and
Tumacacori mountains (Bequaert and
Miller 1973, p. 122). Bequaert and
Miller (1973, p. 122) also note that the
Sonoran talussnail has been found in
other locations in Sonora, Mexico, as far
south as the Sierra Pajaritos located 24
mi (39 km) east of the town of Ures,
Sonora.

To our knowledge, there are no
population numbers or trends known
for the Sonoran talussnail. There are no
recent survey data for all of the known
range, and we have no information in
our files to indicate that anyone has
looked for this species throughout its
range for almost 40 years. As noted by
the petitioner, WestLand Resources
(2010, pp. 28-29) found Sonorella
species in 26 localities in the Santa Rita
Mountains along slopes, ridge lines, and
canyon bottoms in 2008 and 2009. Some
of these talussnails were likely Sonoran
talussnails, although this has not been
verified. We have no additional
information readily available in our files
regarding the species’ current
distribution. Furthermore, the petitioner
does not present, nor do we have in our

files, information related to population
numbers, size, or trends for the Sonoran
talussnail.

Evaluation of Information for This
Finding

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations at 50
CFR part 424 set forth the procedures
for adding a species to, or removing a
species from, the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In considering what factors might
constitute threats, we must look beyond
the mere exposure of the species to the
factor to determine whether the species
responds to the factor in a way that
causes actual impacts to the species. If
there is exposure to a factor, but no
response, or only a positive response,
that factor is not a threat. If there is
exposure and the species responds
negatively, the factor may be a threat
and we then attempt to determine how
significant a threat it is. If the threat is
significant, it may drive or contribute to
the risk of extinction of the species such
that the species may warrant listing as
endangered or threatened as those terms
are defined by the Act. This does not
necessarily require empirical proof of a
threat. The combination of exposure and
some corroborating evidence of how the
species is likely impacted could suffice.
The mere identification of factors that
could impact a species negatively may
not be sufficient to compel a finding
that listing may be warranted. The
information must contain evidence
sufficient to suggest that these factors
may be operative threats that act on the
species to the point that the species may
meet the definition of endangered or
threatened under the Act.

In making this 90-day finding, we
evaluated whether information
regarding threats to the Sonoran
talussnail, as presented in the petition
and other information available in our
files, is substantial, thereby indicating
that the petitioned action may be
warranted. Our evaluation of this
information is presented below.
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The petitioner asserts that the
Sonoran talussnail is threatened by
habitat loss and degradation due to
mining; exotic plant invasion and
control; real estate development;
livestock grazing; recreation and
vandalism; and illegal immigration,
smuggling, and enforcement activities
along the international border. Other
threats asserted by the petitioner
include over-collection; inadequate
regulatory mechanisms; and small,
isolated populations at risk of loss due
to chance events and ongoing climate
change.

Mining

In support of the assertion that mining
activity is a threat to the Sonoran
talussnail throughout its range, the
petitioner explains that mining, in
general, and the proposed Rosemont
Copper Mine in the Santa Rita
Mountains (Augusta Resource
Corporation 2010, p. 10), specifically,
may directly remove talussnails,
degrade habitat and water quality and
quantity, alter microhabitat conditions,
and increase access roads and collection
pressure (Center for Biological Diversity
2010, pp. 15-17). The petitioner
referenced WestLand Resources (2009,
p. 2 and 2010, pp. 23-32), Jones (2008,
p. 1), and Bequaert and Miller (1973, p.
25) to illustrate that the Sonoran
talussnail may occur in talus slopes as
well as the waste rock footprint of the
proposed Rosemont Copper Mine. The
petitioner indicated that dust, sediment,
herbicides, and windblown pollutants
from mining activities, and mining-
related road construction, use, and
maintenance, may cause increased
interstitial sedimentation and
contamination of Sonoran talussnail
habitat in the Santa Rita Mountains
within and adjacent to the proposed
Rosemont Copper Mine footprint
(Service 1998, p. 5; AGFD 2003, p. 3;
Fonseca 2009, p. 3; SWCA
Environmental Consultants 2009, pp. 3—
7).
In reference to the petitioner’s claim
that mining is a threat to the Sonoran
talussnail, some of the information
presented by the petitioner appears to
be reliable. Review of the information
provided by the petitioner supports that
the Sonoran talussnail likely occurs in
the waste rock footprint and talus slopes
of the proposed Rosemont Copper Mine;
however, the petitioner did not provide
substantial information to illustrate that
mining and mineral exploration is
occurring in other parts of the species’
range. However, according to U.S.
Geological Survey 7.5-minute
topographic maps readily available in
our files, there are numerous mines and

mining prospects within 2 miles of five
of the known locations of Sonoran
talussnail in Arizona: the Cerro
Colorado Mountains, San Cayetano
Mountains, Santa Rita Mountains,
Tucson Mountains, and Tumacacori
Mountains. These mines and mining
claims are on privately owned lands or
lands managed by U.S. Forest Service or
Arizona State Land Department.
Although we do not have information
on the status of these mines, we believe
their existence reveals that there is
mining potential and a history of
interest in areas adjacent to known
locations of the Sonoran talussnail.
Hard rock mining typically involves the
blasting of hillsides and the crushing of
rock. Threats posed to the Sonoran
talussnail from such mining are
supported by the information provided
by the petitioner as well as other
information readily available in our files
(Hoffman 1990, p. 7; Jontz et al. 2002b,
p- 1) that indicates Sonoran talussnails
could be killed or their habitat rendered
unsuitable from hard rock mining
activities that remove talus, increase
sedimentation in spaces between talus,
and otherwise alter moisture conditions.
These additional mines in locations that
could impact more populations of the
Sonoran talussnail would put the
species at a high risk of extinction.
Therefore, we conclude that the
petition, as well as information readily
available in our files, presents
substantial information that this species
may warrant listing due to habitat
destruction from mining activities
throughout most of its range.

Exotic Plants

In support of its assertion that the
Sonoran talussnail is threatened by
exotic plant invasion and control, the
petitioner stated that Pennisetum cilare
(buffelgrass) invades both lower slopes
and steep rocky hillsides and is
expanding very rapidly in areas
inhabited by the species in the Roskruge
Mountains, Tumamoc Hill, and Mexico
(Arizona-Sonora Desert Museum 2010,
p- 1). The petitioner further explained
that fire carried by bufflegrass, as well
as rock disturbance and herbicide
application to remove bufflegrass, may
degrade habitat of talussnails (Fonseca
2009, p. 3). The petitioner further
referenced Garcia and Conway (2007,
entire) and U.S. Forest Service (2003,
entire) to illustrate that herbicides used
in control of exotic plants such as
buffelgrass threaten non-target species.
Finally, the petitioner stated that P.
setaceum (fountain grass) may also
threaten Sonoran talussnail in the
Tucson Mountains.

In reference to the petitioner’s claim
that exotic plant invasion and control is
a threat to Sonoran talussnail, some of
the information presented by the
petitioner appears to be reliable. Review
of this and other information readily
available in our files confirms that the
perennial African buffelgrass is
prevalent throughout four of the seven
mountain ranges in Arizona and one in
Mexico with known locations of
Sonoran talussnails: Cerro Colorado
Mountains, Roskruge Mountains,
Tucson Mountains, Tumamoc Hill, and
Sierra Magdalena (Van Devender and
Dimmitt 2006, pp. 5-6; Burquez-Montijo
et al. 2002, p. 137). However, the
petitioner provided no information
concerning how fire carried by
buffelgrass may be acting on the species.
Information readily available in our files
supports that fire has become an
increasingly significant threat in the
Sonoran Desert within the range of the
Sonoran talussnail due to the
widespread invasion of nonnative
annual and perennial grasses (Burquez
and Qunitana 1994, p. 23).

The Sonoran Desert is not adapted to
high-intensity fire, yet buffelgrass is not
only fire-tolerant but also fire-promoting
(Halverson and Guertin 2003, p. 13). On
slopes where Sonoran talussnails may
be present, buffelgrass establishment is
higher in the vicinity of rocks and in
disturbed soils (Burquez-Montijo 2002,
p- 134). The fire cycle created by
conversion of slopes to buffelgrass can
alter the microclimate and nutrient
availability in the soil and litter layer
that Sonoran talussnails rely on for food
(Burquez-Montijo 2002, p. 135; Esque
and Schwalbe 2002, p. 181; Williams
and Baruch 2000, pp. 128-130). A study
by Nekola (2002, pp. 64—65) found that
increased fire cycles caused by fire
management in central North American
grasslands reduced the abundance and
diversity of land snails and altered the
microclimate and nutrient availability to
snails by burning the duff or litter layer
where snails feed. Even though they live
in talus and not grasslands, Sonoran
talussnails also rely on a litter layer to
feed. In addition, surveys of a canyon
occupied by Sonorella species in the
Pinaleno Mountains of Arizona
following the Nuttall complex fires in
2004 revealed hundreds of scorched
talussnail shells along the canyon where
burnout operations apparently reached
high temperatures (Jones 2004, pers.
comim.).

Information in our files regarding the
ability of buffelgrass to carry fire into
habitats of the Sonoran talussnail,
combined with evidence that fire has
killed other Sonorella species and
resulted in decreased abundance and
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diversity and altered habitat of other
land snails, supports that similar
negative impacts may occur, or may be
occurring, to Sonoran talussnail.
Therefore, information provided by the
petitioner and readily available in our
files presents substantial evidence that
this species may warrant listing due to
habitat destruction from exotic plant
invasion throughout most of its range.
The petitioner did not provide
substantial information, nor do we have
information in our files, supporting that
mechanical or chemical removal of
invasive plant species is a threat to the
Sonoran talussnail.

Other Factors

The petitioner also states that real
estate development, livestock grazing,
recreation, vandalism, and activities
along the international border are
threats to Sonoran talussnail, but
provides no substantial information to
evaluate. The petitioner also states that
collection is known to threaten
talussnails. The petition also explains
that inadequate existing regulatory
mechanisms are a threat to the Sonoran
talussnail based on a lack of regulation
from collection laws, U.S. Forest Service
regulations, and a general lack of other
regulations to protect the species or its
habitat in the United States or Mexico.
The petitioner also asserts that
Sonorella species are highly vulnerable
to extinction due to chance events
because they are found in isolated
populations in small patches, and from
historic range contraction that is likely
to continue due to climate warming. We
will further evaluate these factors, along
with any other potential factors, during
our status review and will report our
findings in the subsequent 12-month
finding.

Finding

On the basis of our determination
under section 4(b)(3)(A) of the Act, we
determine that the petition presents
substantial scientific or commercial
information indicating that listing the
Sonoran talussnail may be warranted.
This finding is based on substantial
information provided in the petition, in
addition to information readily available
in our files, related to possible impacts
originating from mining and the
invasion of exotic plants.

Because we have found that the
petition presents substantial
information indicating that listing the
Sonoran talussnail may be warranted,
we are initiating a status review to
determine whether listing the Sonoran
talussnail under the Act is warranted.
We will evaluate all information under
the five factors during the status review

under section 4(b)(3)(B) of the Act. We
will fully evaluate these potential
threats during our status review, under
the Act’s requirement to review the best
available scientific information when
making that finding. Accordingly, we
encourage the public to consider and
submit information related to these and
any other threats that may be operating
on the Sonoran talussnail (see Request
for Information).
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Habitat for the Tidewater Goby
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Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service, announce the
reopening of the public comment period
on the October 19, 2011, proposed
revised designation of critical habitat for
the tidewater goby (Eucyclogobius
newberryi) under the Endangered
Species Act of 1973, as amended (Act).
We also announce the availability of a
draft economic analysis (DEA) of the
proposed revised designation of critical
habitat for tidewater goby and an
amended required determinations
section of the proposal. We are

reopening the comment period to allow
all interested parties an opportunity to
comment simultaneously on the
proposed revised designation, the
associated DEA, and the amended
required determinations section.
Comments previously submitted need
not be resubmitted, as they will be fully
considered in preparation of the final
rule.

DATES: The comment period for the
proposed rule published October 19,
2011 (76 FR 64996) is reopened. We will
consider comments received on or
before August 23, 2012. Comments
submitted electronically using the
Federal eRulemaking Portal (see
ADDRESSES section, below) must be
received by 11:59 p.m. Eastern Time on
the closing date.

ADDRESSES: Document availability: You
may obtain copies of the proposed rule
and the draft economic analysis on the
Internet at http://www.regulations.gov at
Docket Number FWS-R8-ES-2011-
0085, or by mail from the Ventura Fish
and Wildlife Office (see FOR FURTHER
INFORMATION CONTACT).

Comment submission: You may
submit written comments by one of the
following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS-R8-ES—-2010-0085, which is
the docket number for this rulemaking.
Then, on the left side of the screen,
under the Document Type heading,
click on the Proposed Rules link to
locate this document and submit a
comment.

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS-R8-ES-2011-
0085; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Diane K. Noda, Field Supervisor,
Ventura Fish and Wildlife Office, 2493
Portola Road, Suite B, Ventura, CA
93003; by telephone 805-644—1766; or
by facsimile 805—-644—3958. Persons
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:
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Public Comments

We will accept written comments and
information during this reopened
comment period on our proposed
revised designation of critical habitat for
the tidewater goby that was published
in the Federal Register on October 19,
2011 (76 FR 64996), our DEA of the
proposed revised designation, and the
amended required determinations
provided in this document. We will
consider information and
recommendations from all interested
parties. We are particularly interested in
comments concerning:

(1) The reasons why we should or
should not designate habitat as “critical
habitat” under section 4 of the Act (16
U.S.C. 1531 et seq.), including whether
there are threats to the species from
human activity, the degree of which can
be expected to increase due to the
designation, and whether that increase
in threat outweighs the benefit of
designation such that the designation of
critical habitat is not prudent.

(2) Specific information on:

(a) The distribution of the tidewater
goby;

(b) The amount and distribution of
tidewater goby habitat;

(c) What areas within the geographical
area occupied by the species at the time
of listing that contain physical or
biological features essential to the
conservation of the species we should
include in the designation and why; and

(d) What areas outside the
geographical area occupied at the time
of listing are essential for the
conservation of the species and why.

(3) Land-use designations and current
or planned activities in the subject areas
and their possible effects on proposed
revised critical habitat for tidewater
goby.

(4) Any foreseeable economic,
national security, or other relevant
impacts that may result from
designating any area that may be
included in the final designation. We
are particularly interested in any
impacts on small entities, and the
benefits of including or excluding areas
from the proposed designation that are
subject to these impacts.

(5) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide for greater public participation
and understanding, or to assist us in
accommodating public concerns and
comments.

(6) Information on the extent to which
the description of economic impacts in
the DEA is complete and accurate.

(7) The likelihood of adverse social
reactions to the designation of critical

habitat, as discussed in the DEA, and
how the consequences of such reactions,
if likely to occur, would relate to the
conservation and regulatory benefits of
the proposed critical habitat
designation.

If you submitted comments or
information on the proposed revised
rule (76 FR 64996) during the initial
comment period from October 19, 2011,
to December 19, 2011, please do not
resubmit them. We will incorporate
them into the public record as part of
this comment period, and we will fully
consider them in the preparation of our
final determination. Our final
determination concerning revised
critical habitat will take into
consideration all written comments and
any additional information we receive
during both comment periods. On the
basis of public comments, we may,
during the development of our final
determination, find that areas proposed
do not meet the definition of critical
habitat, are appropriate for exclusion
under section 4(b)(2) of the Act, or are
not appropriate for exclusion.

You may submit your comments and
materials concerning the proposed rule
or DEA by one of the methods listed in
the ADDRESSES section. We request that
you send comments only by the
methods described in the ADDRESSES
section.

If you submit a comment via http://
www.regulations.gov, your entire
comment—including any personal
identifying information—will be posted
on the Web site. We will post all
hardcopy comments on http://
www.regulations.gov as well. If you
submit a hardcopy comment that
includes personal identifying
information, you may request at the top
of your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing the proposed rule and
DEA, will be available for public
inspection on http://
www.regulations.gov at Docket No.
FWS-R8-ES—2011-0085, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Ventura Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT). You may obtain copies of the
proposed revised rule and the DEA on
the Internet at http://
www.regulations.gov at Docket Number
FWS-R8-ES-2011-0085, or by mail
from the Ventura Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT).

Background

It is our intent to discuss only those
topics directly relevant to the
designation of critical habitat for
tidewater goby in this document. For
more information on previous Federal
actions concerning the tidewater goby,
refer to the proposed revised
designation of critical habitat published
in the Federal Register on October 19,
2011 (76 FR 64996). For more
information on the tidewater goby or its
habitat, refer to the final listing rule
published in the Federal Register on
February 4, 1994 (59 FR 5494); the first
and second rules proposing critical
habitat published in the Federal
Register on August 3, 1999 (64 FR
42250) and November 28, 2006 (71 FR
68914), respectively; and the subsequent
final critical habitat designations
published in the Federal Register on
November 20, 2000 (65 FR 69693) and
January 31, 2008 (73 FR 5920), which
are available at http://www.fws.gov/
ventura or from the Ventura Fish and
Wildlife Office (see FOR FURTHER
INFORMATION CONTACT). Additionally,
more species information can be found
in the Recovery Plan for the Tidewater
Goby (Recovery Plan) (Service 2005),
and in the Tidewater Goby 5-year
review (Service 2007), which are
available at http://www.fws.gov/
endangered.

Previous Federal Actions

On April 15, 2009, Natural Resources
Defense Council (NRDC) filed a lawsuit
in the U.S. District Court for the
Northern District of California
challenging a portion of the January 31,
2008, final rule that designated 44
critical habitat units in Del Norte,
Humboldt, Mendocino, Sonoma, Marin,
San Mateo, Santa Cruz, Monterey, San
Luis Obispo, Santa Barbara, Ventura,
and Los Angeles Counties, California
(73 FR 5920, January 31, 2008). In a
consent decree dated December 11,
2009, the U.S. District Court: (1) Stated
that the 44 critical habitat units should
remain in effect, (2) stated that the final
rule designating critical habitat was
remanded in its entirety for
reconsideration, and (3) directed the
Service to promulgate a revised critical
habitat rule that considers the entire
geographic range of the tidewater goby
and any currently unoccupied tidewater
goby habitat. The consent decree
requires that the Service submit a final
revised rule to the Federal Register no
later than November 27, 2012.

Critical Habitat

Section 3 of the Act defines critical
habitat as the specific areas within the
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geographical area occupied by a species,
at the time it is listed in accordance
with the Act, on which are found those
physical or biological features essential
to the conservation of the species and
that may require special management
considerations or protection, and
specific areas outside the geographical
area occupied by a species at the time

it is listed, upon a determination that
such areas are essential for the
conservation of the species. If the
proposed rule is made final, section 7 of
the Act will prohibit destruction or
adverse modification (collectively
referred to as ‘“‘adverse modification”) of
the designated critical habitat by any
activity funded, authorized, or carried
out by any Federal agency. Federal
agencies proposing actions that may
affect critical habitat must consult with
us on the effects of their proposed
actions, under section 7(a)(2) of the Act.

Consideration of Impacts Under Section
4(b)(2) of the Act

Section 4(b)(2) of the Act requires that
we designate or revise critical habitat
based upon the best scientific data
available, after taking into consideration
the economic impact, impact on
national security, or any other relevant
impact of specifying any particular area
as critical habitat. We may exclude an
area from critical habitat if we
determine that the benefits of excluding
the area outweigh the benefits of
including the area as critical habitat,
provided such exclusion will not result
in the extinction of the species.

When considering the benefits of
inclusion for an area, we consider the
additional regulatory benefits that area
would receive from the protection from
adverse modification as a result of
actions with a Federal nexus (activities
conducted, funded, permitted, or
authorized by Federal agencies), the
educational benefits of mapping areas
containing essential features that aid in
the recovery of the listed species, and
any benefits that may result from
designation due to State or Federal laws
that may apply to critical habitat. In the
case of tidewater goby, the benefits of
critical habitat include public awareness
of the presence of tidewater goby and
the importance of habitat protection,
and, where a Federal nexus exists,
increased habitat protection for
tidewater goby due to protection from
adverse modification of critical habitat.
In practice, situations with a Federal
nexus exist primarily on Federal lands
or for projects undertaken by Federal
agencies.

When considering the benefits of
exclusion, we consider, among other
things, whether exclusion of a specific

area is likely to result in conservation;
the continuation, strengthening, or
encouragement of partnerships; or
implementation of a management plan.

We are not currently considering any
areas for exclusion from critical habitat.
However, the final decision on whether
to exclude any areas will be based on
the best scientific data available at the
time of the final designation, including
information obtained during the
comment period and information about
the economic impact of designation.
Accordingly, we have prepared a draft
economic analysis concerning the
proposed critical habitat designation
(DEA), which is available for review and
comment (see ADDRESSES).

Draft Economic Analysis

The purpose of the DEA is to identify
and analyze the potential economic
impacts associated with the proposed
critical habitat designation for the
tidewater goby. The DEA separates
conservation measures into two distinct
categories according to “without critical
habitat” and “with critical habitat”
scenarios. The “without critical habitat”
scenario represents the baseline for the
analysis, considering protections
otherwise afforded to the tidewater goby
(e.g., under the Federal listing and other
Federal, State, and local regulations).
The “with critical habitat” scenario
describes the incremental impacts
specifically due to designation of
critical habitat for the species. In other
words, these incremental conservation
measures and associated economic
impacts would not occur but for the
designation. Conservation measures
implemented under the baseline
(without critical habitat) scenario are
described qualitatively within the DEA,
but economic impacts associated with
these measures are not quantified.
Economic impacts are only quantified
for conservation measures implemented
specifically due to the designation of
critical habitat (i.e., incremental
impacts). For a further description of the
methodology of the analysis, see
Chapter 2, “Framework for the
Analysis,” of the DEA (Industrial
Economics Incorporated (IEc) 2012).

The DEA provides estimated costs of
the foreseeable potential economic
impacts of the proposed critical habitat
designation for the tidewater goby over
the next 20 years, which was
determined to be the appropriate period
for analysis because limited planning
information is available for most
activities to forecast activity levels for
projects beyond a 20-year timeframe. It
identifies potential incremental costs as
a result of the proposed revised critical
habitat designation; these are those costs

attributed to critical habitat over and
above those baseline costs attributed to
listing. The DEA quantifies economic
impacts of tidewater goby conservation
efforts associated with the following
categories of activity: (1) Water
management; (2) cattle grazing; (3)
transportation (roads, highways,
bridges); (4) utilities (oil and gas
pipelines); (5) residential, commercial,
and industrial development; and (6)
natural resource management.

Baseline protections for the tidewater
goby address a broad range of habitat
threats within a significant portion of
the proposed critical habitat area. A key
consideration in the incremental
analysis is that, where tidewater goby
critical habitat overlaps with steelhead
(Oncorhynchus mykiss) critical habitat,
steelhead conservation measures would
be sufficiently protective for tidewater
goby critical habitat as well. As a result,
few incremental project modification
costs are anticipated in these areas.
Across the designation, incremental
costs primarily include costs of
administrative efforts associated with
new and reinitiated consultations to
consider adverse modification of critical
habitat for tidewater goby. In addition,
some minor incremental project
modification costs are forecast to result
from critical habitat. This result is
attributed to the following key findings:
(1) Baseline protections exist for
tidewater goby; (2) steelhead critical
habitat overlaps with a large portion of
the unoccupied units; and (3) minimal
economic activity occurs on private
lands in the study area.

In total, the incremental impacts to all
economic activities are estimated to be
$558,000 over the 20-year timeframe, or
$49,300 on an annualized basis
(assuming a 7 percent discount rate).
Approximately 98 percent of these
incremental costs result from
administrative costs of considering
adverse modification in section 7
consultations.

Incremental conservation efforts are
estimated to be $11,500 over the 20-year
timeframe or $1,090 on an annualized
basis (both assuming a 7 percent
discount rate). These include the costs
of adding the tidewater goby to the
environmental impact reports (EIR)
required for projects that are being
proposed in critical habitat unit MAR~-
5 Bolinas Lagoon and SLO-12 Oso Flaco
Lake, as well as additional surveying for
tidewater goby in Oso Flaco Lake.

As we stated earlier, we are soliciting
data and comments from the public on
the DEA, as well as all aspects of the
proposed rule and our amended
required determinations. We may revise
the proposed rule to incorporate or
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address information we receive during
the public comment period. In
particular, we may exclude an area from
critical habitat if we determine that the
benefits of excluding the area outweigh
the benefits of including the area,
provided the exclusion will not result in
the extinction of this species.

Changes to Proposed Revised Critical
Habitat

In this document, we are making a
revision to the proposed revised critical
habitat as identified and described in
the proposed rule that we published in
the Federal Register on October 19,
2011 (76 FR 64996). In the proposed
rule we stated that, “We also are
proposing to designate specific areas
outside the geographical area occupied
by the species at the time of listing that
were historically occupied, but are
presently unoccupied, because such
areas are essential for the conservation
of the species” (76 FR 65004). However,
we did not intend to limit the proposal
to only specific areas outside the
geographical area occupied by the
species at the time of listing that were
historically occupied. Our intent was to
consider all areas that are essential for
the conservation of the species and not
only those that were known to be
historically occupied, and we were in
error when we included ““that were
historically occupied, but are presently
unoccupied” in the proposed revised
rule. In the proposed revised rule, we
proposed to designate 6 units that are
outside the geographical area occupied
by the species at the time of listing
where tidewater gobies have not been
detected. These units are: SM—2
Pomponio Creek, MAR-5 Bolinas
Lagoon, SLO—-1 Arroyo de la Cruz, SLO—
12 Oso Flaco Lake, LA-1 Arroyo Sequit,
and LA-2 Zuma Canyon. These units
are essential for the conservation of the
tidewater goby because translocation to
new locations within developing
metapopulations is anticipated to
enhance or accelerate the rangewide
recovery effort as described in the
recovery plan (Service 2005). Moreover,
the recovery strategy in the recovery
plan states that as subpopulations of
tidewater gobies become isolated,
recolonization rates decrease, local
extirpations become permanent, and
entire metapopulations can move
incrementally toward extinction. Thus,
these units are essential for the
conservation of the species because they
could be used to minimize the chance
of local extirpations resulting in
extinction of the broader
metapopulations and resultant loss of
their unique genetic traits either by
introducing tidewater goby in these

units or by the natural colonization of
these units.

Required Determinations—Amended

In our October 19, 2011, proposed
revised rule (76 FR 64996), we indicated
that we would defer our determination
of compliance with several statutes and
executive orders until the information
concerning potential economic impacts
of the designation and potential effects
on landowners and stakeholders became
available in the DEA. We have now
made use of the DEA data to make these
determinations. In this document, we
affirm the information in our proposed
revised rule concerning Executive Order
(E.O.) 12866 (Regulatory Planning and
Review), E.O. 12630 (Takings), E.O.
13132 (Federalism), E.O. 12988 (Civil
Justice Reform), E.O. 13211 (Energy,
Supply, Distribution, and Use), the
Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.), the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the National Environmental
Policy Act (42 U.S.C. 4321 et seq.), and
the President’s memorandum of April
29, 1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951). However,
based on the DEA data, we are
amending our required determination
concerning the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA; 5 U.S.C. 601 et seq.), as amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA; 5 U.S.C. 801 et seq.),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effects of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of the agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. The SBREFA amended the RFA
to require Federal agencies to provide a
certification statement of the factual
basis for certifying that the rule will not
have a significant economic impact on
a substantial number of small entities.
Based on our DEA of the proposed
designation, we provide our analysis for
determining whether the proposed rule
would result in a significant economic
impact on a substantial number of small
entities. Based on comments we receive,

we may revise this determination as part
of our final rulemaking.

According to the Small Business
Administration, small entities include
small organizations such as
independent nonprofit organizations;
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include manufacturing and mining
concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term “significant economic
impact” is meant to apply to a typical
small business firm’s business
operations.

To determine if the proposed
designation of critical habitat for the
tidewater goby would affect a
substantial number of small entities, we
considered the number of small entities
affected within particular types of
economic activities, such as: (1) Water
management; (2) cattle grazing; (3)
transportation (roads, highways,
bridges); (4) utilities (oil and gas
pipelines); (5) residential, commercial,
and industrial development; and (6)
natural resource management. In order
to determine whether it is appropriate
for us to certify that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities, we considered each industry or
category individually. In estimating the
numbers of small entities potentially
affected, we also considered whether
their activities have any Federal
involvement. Critical habitat
designation will not affect activities that
do not have any Federal involvement;
designation of critical habitat only
affects activities conducted, funded,
permitted, or authorized by Federal
agencies. In areas where the tidewater
goby is present, Federal agencies
already are required to consult with us
under section 7 of the Act on activities
they fund, permit, or implement that
may affect the species. If we finalize the
proposed critical habitat designation,
consultations to avoid the adverse
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modification of critical habitat would be
incorporated into the existing
consultation process.

In the DEA, we evaluated the
potential economic effects on small
entities resulting from implementation
of conservation actions related to the
proposed designation of critical habitat
for the tidewater goby. The analysis is
based on estimated impacts associated
with the proposed rulemaking as
described in Chapters 4 and 5, and
Appendix A, of the DEA, and evaluates
the potential for economic impacts
related to activity categories including
development, natural resource
management, transportation, utilities,
water management, and recreation.

As described in Chapters 4 and 5 of
the DEA, estimated incremental impacts
consist primarily of administrative costs
and time delays associated with section
7 consultation. The Service and the
action agency are the only entities with
direct compliance costs associated with
this proposed critical habitat
designation, although small entities may
participate in section 7 consultation as
a third party. It is therefore possible that
the small entities may spend additional
time considering critical habitat during
section 7 consultation for the tidewater
goby. The DEA indicates that the
incremental impacts potentially
incurred by small entities are limited to
development, natural resource
management, transportation, utilities,
and water management activities.

Chapter 5 of the DEA discusses the
potential for proposed revised critical
habitat to affect development through
additional costs of section 7
consultation. These costs are borne by
developers and existing landowners,
depending on whether developers are
able to pass all or a portion of their costs
back to landowners in the form of lower
prices paid for undeveloped land. Of the
total number of entities engaged in land
subdivision and residential,
commercial, industrial and institutional
construction, nearly 99 percent are
small entities.

Whether individual developers are
affected depends on the specific
characteristics of a particular land
parcel as well as the availability of land
within the affected region. If land is not
scarce, the price of a specific parcel will
likely incorporate any regulatory
restrictions on that parcel. Therefore,
any costs associated with conservation
efforts for tidewater goby will likely be
reflected in the price paid for the parcel.
In this case, the costs of conservation
efforts are ultimately borne by the
current landowner in the form of
reduced land values. Many of these
landowners may be individuals or

families that are not legally considered
to be businesses.

If, however, land in the affected
region is scarce, or the characteristics of
the specific parcel are unique, the price
of a parcel may not incorporate
regulatory restrictions associated with
that parcel. In this case, the project
developer may be required to incur the
additional costs associated with the
section 7 consultation process. To
understand the potential impacts on
small entities, we conservatively assume
that all of the private owners of
developable lands affected by proposed
revised critical habitat designation are
developers.

In Chapter 5 of the DEA, we estimate
that a total of 20 formal, informal, and
technical assistance consultations, plus
one re-initiation, may require additional
effort to consider adverse modification
of revised critical habitat. Assuming that
each consultation is undertaken by a
separate entity, we estimate that 21
developers may be affected by the
designation. For purposes of this
analysis, and because nearly 99 percent
of developers in the study area are
small, we assume that all 21 are small
entities. These developers represent less
than 0.1 percent of small developers in
the study area.

Excluding costs borne by Federal
agencies, costs per consultation range
from $260 for technical assistance to
$1,800 for re-initiation of a formal
consultation. Because we are unable to
identify the specific entities affected,
the impact relative to those entities’
annual revenues or profits is unknown.
However, assuming the average small
entity has annual revenues of
approximately $5.1 million, this
maximum annualized impact of $1,800
represents less than 0.1 percent of
annual revenues.

The consultation history for natural
resource management projects suggests
that these projects are generally
undertaken by Federal and State
agencies, or County departments. The
DEA estimates incremental
administrative costs for section 7
consultation on natural resource
management in every County except
Orange County. Only one of these
entities, Del Norte County, meets the
threshold for small governmental
jurisdiction. Del Norte County is
anticipated to incur administrative costs
associated with addressing adverse
modification in approximately three
consultations, including one re-
initiation. Even if all consultations
occur in the same year, total impacts to
Del Norte County will be less than 1
percent of the County’s annual revenue.

The consultation history for tidewater
goby includes several consultations
regarding utilities and oil and gas
development. In Chapter 5 of the DEA,
we estimate that 24 consultations
involving utility activities will occur
during the 20-year period. Based on the
overall percentage of all small entities in
the study area (56 percent), we estimate
that 14 of the 24 total entities that will
be affected over the 20-year period are
small entities. Excluding costs to
Federal agencies, the cost per entity of
addressing adverse modification in a
section 7 consultation ranges from $260
for technical assistance to $880 for a
formal consultation (no re-initiations are
predicted for utility activities). Because
we are unable to identify the specific
entities affected, the impact relative to
those entities’ annual revenues or
profits is unknown. However, assuming
the average small entity in this industry
has annual revenues of approximately
$9.3 million, this maximum annualized
impact of $880 represents less than 0.01
percent of annual revenues.

Chapter 5 of the DEA also discusses
the potential for water management
activities to be affected by the
designation. Over the 20-year period, we
estimate that 125 consultations
involving water management activities,
including re-initiations, will occur.
Based on the overall percentage of all
small entities in the study area (83
percent), we estimate that 104 of the 125
total entities that will be affected over
the 20-year period are small entities.
Excluding costs to Federal agencies, the
cost per entity of addressing adverse
modification in a section 7 consultation
ranges from $260 for technical
assistance to $1,800 for re-initiation of
a formal consultation. Because we are
unable to identify the specific entities
affected, the impact relative to those
entities’ annual revenues or profits is
unknown. However, assuming the
average small entity in this industry has
annual revenues of approximately $5.0
million, this maximum annualized
impact of $1,800 represents less than 0.1
percent of annual revenues.

The DEA also concludes that none of
the government entities with which we
might consult on tidewater goby for
transportation or recreation meet the
definitions of small as defined by the
Small Business Act (SBE) (IEC 2012, p.
A-6); therefore, impacts to small
government entities due to
transportation and recreation are not
anticipated. A review of the
consultation history for tidewater goby
suggests future section 7 consultations
on livestock grazing (for example,
ranching operations) are unlikely, and
as a result are not anticipated to be
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affected by the proposed rule (IEC 2012,
p. 5—13). Please refer to the DEA of the
proposed critical habitat designation for
a more detailed discussion of potential
economic impacts.

In summary, we have considered
whether the proposed designation
would result in a significant economic
impact on a substantial number of small
entities. Information for this analysis
was gathered from the Small Business
Administration, stakeholders, and our
files. We have identified 161 small
entities that may be impacted by the

proposed critical habitat designation.
For the above reasons and based on
currently available information, we
certify that, if promulgated, the
proposed critical habitat designation
would not have a significant economic
impact on a substantial number of small
business entities. Therefore, an initial
regulatory flexibility analysis is not
required.

Authors

The primary authors of this notice are
the staff members of the Ventura Fish

and Wildlife Office, Pacific Southwest
Region, U.S. Fish and Wildlife Service.

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: July 12, 2012.

Michael Bean,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2012-17939 Filed 7-23-12; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Agency Information Collection
Activities; Proposed Collection;
Comment Request—Generic Clearance
for the Development of Nutrition
Education Messages and Products for
the General Public

AGENCY: Center for Nutrition Policy and
Promotion, USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on a
proposed information collection. This is
an extension of a currently approved
collection. Burden hours have not
changed. This notice announces the
Center for Nutrition Policy and
Promotion’s (CNPP) intention to request
the Office of Management and Budget’s
approval of the information collection
processes and instruments to be used
during consumer research while testing
nutrition education messages and
products developed for the general
public. The purpose for performing
consumer research is to identify
consumers’ understanding of potential
nutrition education messages and obtain
their reaction to prototypes of nutrition
education products, including Internet-
based tools. The information collected
will be used to refine messages and
improve the usefulness of products as
well as aid consumer understanding of
current Dietary Guidelines for
Americans and related materials (OMB
No.: 05840523, Expiration Date
12/31/2012).

DATES: Written comments on this notice
must be submitted on or before
September 24, 2012.

ADDRESSES: Comments are invited on (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility
and clarity of the information collected;
and (d) ways to minimize the burden of
the collection of information on those
who are to respond, including the use
of appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments may be sent to Colette
Rihane, Director, Nutrition Guidance
and Analysis Division, Center for
Nutrition Policy and Promotion, U.S.
Department of Agriculture, 3101 Park
Center Drive, Room 1034, Alexandria,
VA 22302. Comments may also be
submitted via fax to the attention of
Colette Rihane at 703—-305-3300 or via
email to
DietaryGuidelines@cnpp.usda.gov.
Comments will also be accepted through
the Federal eRulemaking Portal. Go to
http://www.regulations.gov and follow
the online instructions for submitting
comments electronically.

All written comments will be open for
public inspection during regular
business hours (8:30 a.m. to 5:00 p.m.,
Monday through Friday) at the Center
for Nutrition Policy and Promotion’s
main office located at 3101 Park Center
Drive, Room 1034, Alexandria, Virginia
22302.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
approval. All comments will also
become a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Colette Rihane at
703-305-7600.

SUPPLEMENTARY INFORMATION: Title:
Generic Clearance for the Development
of Nutrition Education Messages and
Products for the General Public.

OMB Number: 0582—0523.

Expiration Date: December 31, 2012.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Center for Nutrition
Policy and Promotion (CNPP) of the
U.S. Department of Agriculture (USDA)
conducts consumer research to identify
key issues of concern related to the
understanding and use of the Dietary
Guidelines for Americans as well as the

effort and tools used to help implement
the Dietary Guidelines. Some
implementation efforts were previously
known as the MyPyramid Food
Guidance System (OMB 0584—0535 exp.
July 31, 2012). The Dietary Guidelines,
a primary source of dietary health
information, are issued jointly by the
Secretaries of USDA and Health and
Human Services (HHS) every five years
(the National Nutrition Monitoring and
Related Research Act of 1990 [7 U.S.C.
5341]). The Dietary Guidelines serve as
the cornerstone of Federal nutrition
policy and form the basis for nutrition
education efforts (nutrition messaging
and development of consumer
materials) of these agencies. The intent
of the Dietary Guidelines is to provide
advice for Americans ages two years and
over about food choices that help to
promote health and prevent disease.
The 2010 Dietary Guidelines for
Americans includes USDA Food Pattern
recommendations about what and how
much to eat. To communicate the 2010
Dietary Guidelines for Americans,
USDA established a comprehensive
communications initiative which
includes the MyPlate icon; a Web site
designed for professionals and
consumers, ChooseMyPlate.gov; and a
variety of professional and consumer
resources. The MyPlate icon emphasizes
the five food groups to remind
Americans to eat more healthfully. The
ChooseMyPlate.gov Web site includes
resources for both consumers and
professionals to promote federal dietary
policy and the USDA Food Pattern
recommendations to the public. This
effort is critical to CNPP’s mission, and
it fulfills requirements of the
Government Performance and Results
Act of 1993 (31 U.S.C. 9701).
Information collected from consumer
research will be used to further develop
the Dietary Guidelines and related
communications. These may include:
(1) Messages and products that help
general consumers make healthier food
and physical activity choices; (2)
Additions and enhancements to
ChooseMyPlate.gov; and (3) Resources
for special population groups that might
be identified. USDA will be assisting
HHS in the upcoming Dietary
Guidelines revision cycle for producing
the 2015 Dietary Guidelines for
Americans. With the potential for
revised or new recommendations, the
possibility for developing new
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messages, materials and tools also
exists.

CNPP works to improve the health
and well-being of Americans by
developing and promoting dietary
guidance that links scientific research to
the nutrition needs of consumers. CNPP
has among its major functions the
development and coordination of
nutrition policy within USDA and is
involved in the investigation of
techniques for effective nutrition
communication. Under Subtitle D of the
National Agriculture Research,
Extension, and Teaching Policy Act of
1977 (7 U.S.C. 3171-3175), the
Secretary of Agriculture is required to
develop and implement a national food
and human nutrition research and
extension program, including the
development of techniques to assist
consumers in selecting food that
supplies a nutritionally adequate diet.

Pursuant to 7 CFR 2.19(a)(3), the
Secretary of Agriculture has delegated
authority to CNPP for, among other
things, developing materials to aid the
public in selecting food for good
nutrition; coordinating nutrition
education promotion and professional
education projects within the
Department; and consulting with the
Federal and State agencies, the
Congress, universities, and other public
and private organizations and the
general public regarding food
consumption and dietary adequacy.
The products for these initiatives will
be tested using qualitative and possibly
quantitative consumer research
techniques, which may include focus
groups (with general consumers or with
specific target groups such as low-
income consumers, children, older
Americans, educators, students, etc.),
interviews (i.e., intercept, individual,

ESTIMATION OF BURDEN HOURS

diads, triads, usability testing, etc.), and
Web-based surveys. Information
collected from participants will be
formative and will be used to improve
the clarity, understandability, and
acceptability of the resources, messages
and products. Information collected will
not be nationally representative, and no
attempt will be made to generalize the
findings to be nationally representative
or statistically valid.

Affected Public: Individuals and
Households.

Estimated Number of Respondents:
57,000.

Estimated Number of Responses per
Respondent: One.

Estimated Time per Response: 12.63
minutes.

Estimated Total Annual Burden on
Respondents: 12,004 hours.

Estimate
total annual
; : Number of Frequency of Hours per Total burden
Affected public Survey instruments responses per
respondents responses respondent response (exf)
(cxd)
(a) (b) (c) (d) (e) (®) (9
Reporting Burden

Individuals & Households ... | Focus Group Screeners ..... 7,500.00 1.00 7,500.00 0.25 1,875.00
Interview Screeners ........... 7,500.00 1.00 7,500.00 0.25 1,875.00
Focus Groups ............. 500.00 1.00 500.00 2.00 1,000.00
INterviews ........ccocceeveennenne 500.00 1.00 500.00 1.00 500.00
Web-based Collections ...... 20,000.00 1.00 20,000.00 0.25 5,000.00
Confidentiality Agreement .. 21,000.00 1.00 21,000.00 0.08 1,753.50
1o | B PRRORORRN 57,000.00 1.00 57,000.00 32.00 12,003.50

Dated: June 21, 2012.
Rajen Anand,

Executive Director, Center for Nutrition Policy
and Promotion.

[FR Doc. 2012-18069 Filed 7-23-12; 8:45 am|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

Child and Adult Care Food Program:
National Average Payment Rates, Day
Care Home Food Service Payment
Rates, and Administrative
Reimbursement Rates for Sponsoring
Organizations of Day Care Homes for
the Period July 1, 2012 Through June
30, 2013

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: This notice announces the
annual adjustments to the national
average payment rates for meals and
snacks served in child care centers,
outside-school-hours care centers, at-
risk afterschool care centers, and adult
day care centers; the food service
payment rates for meals and snacks
served in day care homes; and the
administrative reimbursement rates for
sponsoring organizations of day care
homes, to reflect changes in the
Consumer Price Index. Further
adjustments are made to these rates to
reflect the higher costs of providing
meals in the States of Alaska and
Hawaii. The adjustments contained in
this notice are made on an annual basis
each July, as required by the laws and
regulations governing the Child and
Adult Care Food Program.

DATES: These rates are effective from
July 1, 2012 through June 30, 2013.

FOR FURTHER INFORMATION CONTACT: Tina
Namian, Section Head, Policy and
Program Development Branch, Child
Nutrition Division, Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Room 640,
Alexandria, Virginia 22302-1594, 703—
305-2590.

SUPPLEMENTARY INFORMATION:
Definitions

The terms used in this notice have the
meanings ascribed to them in the Child
and Adult Care Food Program
regulations, 7 CFR part 226.

Background

Pursuant to sections 4, 11, and 17 of
the Richard B. Russell National School
Lunch Act (42 U.S.C. 1753, 1759a and
1766), section 4 of the Child Nutrition
Act of 1966 (42 U.S.C. 1773) and 7 CFR
226.4, 226.12 and 226.13 of the Program
regulations, notice is hereby given of the
new payment rates for institutions
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participating in the Child and Adult
Care Food Program (CACFP). These
rates are in effect during the period, July
1, 2012 through June 30, 2013.

As provided for under the law, all
rates in the CACFP must be revised
annually, on July 1, to reflect changes in
the Consumer Price Index (CPI),
published by the Bureau of Labor
Statistics of the United States
Department of Labor, for the most recent
12-month period. In accordance with
this mandate, the United States
Department of Agriculture (USDA) last
published the adjusted national average
payment rates for centers, the food
service payment rates for day care
homes, and the administrative
reimbursement rates for sponsoring
organizations of day care homes, for the
period from July 1, 2011 through June
30, 2012, on July 20, 2011, at 76 FR
43254. A correction to the table of
administrative reimbursement rates was
published on July 26, 2011, at 76 FR
44573.

Adjusted Payments

The following national average
payment factors and food service
payment rates for meals and snacks are
in effect from July 1, 2012 through June
30, 2013. All amounts are expressed in
dollars or fractions thereof. Due to a
higher cost of living, the
reimbursements for Alaska and Hawaii
are higher than those for all other States.
The District of Columbia, Virgin Islands,
Puerto Rico, and Guam use the figures
specified for the contiguous States.

These rates do not include the value of
USDA foods or cash-in-lieu of USDA
foods which institutions receive as
additional assistance for each lunch or
supper served to participants under the
Program. A notice announcing the value
of USDA foods and cash-in-lieu of
USDA foods is published separately in
the Federal Register.

National Average Payment Rates for
Centers

Payments for breakfast served are:
Contiguous States—paid rate—27 cents,
reduced price rate—125 cents, free
rate—155 cents; Alaska—paid rate—41
cents, reduced price rate—218 cents,
free rate—248 cents; Hawaii—paid
rate—31 cents, reduced price rate—151
cents, free rate—181 cents.

Payments for lunch or supper served
are: Contiguous States—paid rate—27
cents, reduced price rate—246 cents,
free rate—286 cents; Alaska—paid
rate—44 cents, reduced price rate—423
cents, free rate— 463 cents; Hawaii—
paid rate—32 cents, reduced price
rate—295 cents, free rate—335 cents.

Payments for snack served are:
Contiguous States—paid rate—7 cents,
reduced price rate—39 cents, free rate—
78 cents; Alaska—paid rate—11 cents,
reduced price rate—63 cents, free rate—
127 cents; Hawaii—paid rate—8 cents,
reduced price rate—46 cents, free rate—
92 cents.

Food Service Payment Rates for Day
Care Homes

Payments for breakfast served are:
Contiguous States—tier [—127 cents

and tier II—46 cents; Alaska—tier I—
203 cents and tier [I—72 cents;
Hawaii—tier [—148 cents and tier II—53
cents.

Payments for lunch or supper served
are: Contiguous States—tier [—238
cents and tier [I—144 cents; Alaska—
tier I—386 cents and tier II—233 cents;
Hawaii—tier I —279 cents and tier II—
168 cents.

Payments for snack served are:
Contiguous States—tier I—71 cents and
tier II—19 cents; Alaska—tier —115
cents and tier II—31 cents; Hawaii—tier
1—83 cents and tier II—23 cents.

Administrative Reimbursement Rates
for Sponsoring Organizations of Day
Care Homes

Monthly administrative payments to
sponsors for each sponsored day care
home are: Contiguous States—initial 50
homes—107 dollars, next 150 homes—
82 dollars, next 800 homes—64 dollars,
each additional home—56 dollars;
Alaska—initial 50 homes—174 dollars,
next 150 homes—133 dollars, next 800
homes—104 dollars, each additional
home—91 dollars; Hawaii—initial 50
homes—126 dollars, next 150 homes—
96 dollars, next 800 homes—75 dollars,
each additional home—66 dollars.

Payment Chart

The following chart illustrates the
national average payment factors and
food service payment rates for meals
and snacks in effect from July 1, 2012
through June 30, 2013.

CHILD AND ADULT CARE FOOD PROGRAM (CACFP)
[Per meal rates in whole or fractions of U.S. dollars effective from July 1, 2012—June 30, 2013]

Centers Breakfast Lgﬂgg e?’}d Snack
CONTIGUOUS STATES
PAID et n e e e r e e r e r e nne e nes 0.27 0.27 0.07
REDUCED PRICE 1.25 2.46 0.39
[ 1= =PRSS 1.55 2.86 0.78
ALASKA
PAID e R R Rt R Rt Rt e Rt e e Rt e r e e neeeeenn 0.41 0.44 0.11
REDUGED PRICE ...ttt st e nn e nn e e e 2.18 4.23 0.63
FREE e et r e n e e nes 2.48 4.63 1.27
HAWAII
[ | TP SRRPRRN 0.31 0.32 0.08
REDUCED PRICE . 1.51 2.95 0.46
FREEE ettt r R E Rt e Rt R e e Rt e e r e r e n e aeenen 1.81 3.35 0.92
Breakfast Lunch and Supper Snack
Day care homes
Tier | Tier Il Tier | Tier Il Tier | Tier Il
CONTIGUQUS STATES ..o 1.27 0.46 2.38 1.44 0.71 0.19
ALASKA ... 2.03 0.72 3.86 2.33 1.15 0.31
HAWAIL e 1.48 0.53 2.79 1.68 0.83 0.23
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ADMINISTRATIVE REIMBURSEMENT RATES FOR SPONSORING ORGANIZATIONS OF DAY CARE HOMES
[Per home/per month rates in U.S. dollars]
Initial 50 Next 150 Next 800 Each addl
CONTIGUOUS STATES 107 82 64 56
ALASKA ... 174 133 104 91
HAWAIL ettt e e e e e e e e e e et eeeeeesaaaasbeeeeeeeaensaneeeeeseannnsnneees 126 96 75 66

1These rates do not include the value of USDA foods or cash-in-lieu of USDA foods which institutions receive as additional assistance for
each CACFP lunch or supper served to participants. A notice announcing the value of USDA foods and cash-in-lieu of USDA foods is published

separately in the Federal Register.

The changes in the national average
payment rates for centers reflect a 2.93
percent increase during the 12-month
period, May 2011 to May 2012, (from
230.501 in May 2011, as previously
published in the Federal Register, to
237.262 in May 2012) in the food away
from home series of the CPI for All
Urban Consumers.

The changes in the food service
payment rates for day care homes reflect
a 2.73 percent increase during the 12-
month period, May 2011 to May 2012,
(from 225.356 in May 2011, as
previously published in the Federal
Register, to 231.518 in May 2012) in the
food at home series of the CPI for All
Urban Consumers.

The changes in the administrative
reimbursement rates for sponsoring
organizations of day care homes reflect
a 1.70 percent increase during the 12-
month period, May 2011 to May 2012,
(from 225.964 in May 2011, as
previously published in the Federal
Register, to 229.815 in May 2012) in the
series for all items of the CPI for All
Urban Consumers.

The total amount of payments
available to each State agency for
distribution to institutions participating
in CACFP is based on the rates
contained in this notice.

This action is not a rule as defined by
the Regulatory Flexibility Act (5 U.S.C.
601-612) and thus is exempt from the
provisions of that Act. This notice has
been determined to be exempt under
Executive Order 12866.

CACEFP is listed in the Catalog of
Federal Domestic Assistance under No.
10.558 and is subject to the provisions
of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials. (See 7 CFR
Part 3015, Subpart V, and final rule
related notice published at 48 FR 29114,
June 24, 1983.)

This notice has been determined to be
not significant and was reviewed by the
Office of Management and Budget
(OMB) in conformance with Executive
Order 12866. This notice imposes no
new reporting or recordkeeping
provisions that are subject to OMB
review in accordance with the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3518).

Authority: Sections 4(b)(2), 11a, 17(c) and
17(£)(3)(B) of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1753(b)(2),
1759a, 1766(f)(3)(B)) and section 4(b)(1)(B) of
the Child Nutrition Act of 1966 (42 U.S.C.
1773(b)(1)(B)).

Dated: July 18, 2012.

Audrey Rowe,

Administrator, Food and Nutrition Service.
[FR Doc. 2012—-18038 Filed 7—23-12; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Food Distribution Program: Value of
Donated Foods From July 1, 2012
Through June 30, 2013

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: This notice announces the
national average value of donated foods
or, where applicable, cash in lieu of
donated foods, to be provided in school
year 2013 (July 1, 2012 through June 30,
2013) for each lunch served by schools
participating in the National School
Lunch Program (NSLP), and for each
lunch and supper served by institutions
participating in the Child and Adult
Care Food Program (CACFP).

DATES: The rate in this notice is effective
July 1, 2012.

FOR FURTHER INFORMATION CONTACT:
Michelle Waters, Program Analyst,
Policy Branch, Food Distribution
Division, Food and Nutrition Service,
U.S. Department of Agriculture, 3101
Park Center Drive, Alexandria, Virginia
22302-1594 or telephone (703) 305—
2662.

SUPPLEMENTARY INFORMATION: These
programs are listed in the Catalog of
Federal Domestic Assistance under Nos.
10.555 and 10.558 and are subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. (See 7 CFR part 3015, subpart

V, and final rule related notice
published at 48 FR 29114, June 24,
1983.)

This notice imposes no new reporting
or recordkeeping provisions that are
subject to Office of Management and
Budget review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507). This action is not a rule
as defined by the Regulatory Flexibility
Act (5 U.S.C. 601-612) and thus is
exempt from the provisions of that Act.
This notice was reviewed by the Office
of Management and Budget under
Executive Order 12866.

National Average Minimum Value of
Donated Foods for the Period July 1,
2012 Through June 30, 2013

This notice implements mandatory
provisions of sections 6(c) and
17(h)(1)(B) of the Richard B. Russell
National School Lunch Act (the Act)
(42 U.S.C. 1755(c) and 1766(h)(1)(B)).
Section 6(c)(1)(A) of the Act establishes
the national average value of donated
food assistance to be given to States for
each lunch served in the NSLP at 11.00
cents per meal. Pursuant to section
6(c)(1)(B), this amount is subject to
annual adjustments on July 1 of each
year to reflect changes in a three-month
average value of the Price Index for
Foods Used in Schools and Institutions
for March, April, and May each year
(Price Index). Section 17(h)(1)(B) of the
Act provides that the same value of
donated foods (or cash in lieu of
donated foods) for school lunches shall
also be established for lunches and
suppers served in the CACFP. Notice is
hereby given that the national average
minimum value of donated foods, or
cash in lieu thereof, per lunch under the
NSLP (7 CFR part 210) and per lunch
and supper under the CACFP (7 CFR
part 226) shall be 22.75 cents for the
period July 1, 2012 through June 30,
2013.

The Price Index is computed using
five major food components in the
Bureau of Labor Statistics Producer
Price Index (cereal and bakery products;
meats, poultry and fish; dairy; processed
fruits and vegetables; and fats and oils).
Each component is weighted using the
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relative weight as determined by the
Bureau of Labor Statistics. The value of
food assistance is adjusted each July 1
by the annual percentage change in a
three-month average value of the Price
Index for March, April, and May each
year. The three-month average of the
Price Index increased by 1.8 percent
from 197.32 for March, April, and May
of 2011, as previously published in the
Federal Register, to 200.89 for the same
three months in 2012. When computed
on the basis of unrounded data and
rounded to the nearest one-quarter cent,
the resulting national average for the
period July 1, 2012 through June 30,
2013 will be 22.75 cents per meal. This
is an increase of half of one cent from
the school year 2012 (July 1, 2011
through June 30, 2012) rate.

Authority: Sections 6(c)(1)(A) and (B),
6(e)(1), and 17(h)(1)(B) of the Richard B.
Russell National School Lunch Act (42 U.S.C.
1755(c)(1)(A) and (B) and (e)(1), and
1766(h)(1)(B)).

Dated: July 18, 2012.

Audrey Rowe,

Administrator, Food and Nutrition Service.
[FR Doc. 2012—-18035 Filed 7—23—-12; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

National School Lunch, Special Milk,
and School Breakfast Programs,
National Average Payments/Maximum
Reimbursement Rates

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Notice.

SUMMARY: This Notice announces the
annual adjustments to the “national
average payments,” the amount of
money the Federal Government
provides States for lunches, afterschool
snacks and breakfasts served to children
participating in the National School
Lunch and School Breakfast Programs;
to the “maximum reimbursement rates,’
the maximum per lunch rate from
Federal funds that a State can provide

a school food authority for lunches
served to children participating in the
National School Lunch Program; and to
the rate of reimbursement for a half-pint
of milk served to non-needy children in
a school or institution which
participates in the Special Milk Program
for Children. The payments and rates
are prescribed on an annual basis each
July. The annual payments and rates
adjustments for the National School
Lunch and School Breakfast Programs
reflect changes in the Food Away From

s

Home series of the Consumer Price
Index for All Urban Consumers. The
annual rate adjustment for the Special
Milk Program reflects changes in the
Producer Price Index for Fluid Milk
Products.

DATES: These rates are effective from
July 1, 2012 through June 30, 2013.
FOR FURTHER INFORMATION CONTACT:
William Wagoner, Section Chief, School
Programs Section, Policy and Program
Development Branch, Child Nutrition
Division, Food and Nutrition Service,
USDA, 3101 Park Center Drive, Room
640, Alexandria, VA 22302 or phone
(703) 305-2590.

SUPPLEMENTARY INFORMATION:

Background

Special Milk Program for Children—
Pursuant to section 3 of the Child
Nutrition Act of 1966, as amended (42
U.S.C. 1772), the Department announces
the rate of reimbursement for a half-pint
of milk served to non-needy children in
a school or institution that participates
in the Special Milk Program for
Children. This rate is adjusted annually
to reflect changes in the Producer Price
Index for Fluid Milk Products,
published by the Bureau of Labor
Statistics of the Department of Labor.

For the period July 1, 2012 through
June 30, 2013, the rate of reimbursement
for a half-pint of milk served to a non-
needy child in a school or institution
which participates in the Special Milk
Program is 19.25 cents. This reflects a
decrease of 7.08 percent in the Producer
Price Index for Fluid Milk Products
from May 2011 to May 2012 (from a
level of 224.7 in May 2011, as
previously published in the Federal
Register to 208.8 in May 2012).

As a reminder, schools or institutions
with pricing programs that elect to serve
milk free to eligible children continue to
receive the average cost of a half-pint of
milk (the total cost of all milk purchased
during the claim period divided by the
total number of purchased half-pints)
for each half-pint served to an eligible
child.

National School Lunch and School
Breakfast Programs—Pursuant to
sections 11 and 17A of the Richard B.
Russell National School Lunch Act, (42
U.S.C. 1759a and 1766a), and section 4
of the Child Nutrition Act of 1966 (42
U.S.C. 1773), the Department annually
announces the adjustments to the
National Average Payment Factors and
to the maximum Federal reimbursement
rates for lunches and afterschool snacks
served to children participating in the
National School Lunch Program and
breakfasts served to children
participating in the School Breakfast

Program. Adjustments are prescribed
each July 1, based on changes in the
Food Away From Home series of the
Consumer Price Index for All Urban
Consumers, published by the Bureau of
Labor Statistics of the Department of
Labor. The changes in the national
average payment rates for schools and
residential child care institutions for the
period July 1, 2012 through June 30,
2013 reflect a 2.93 percent increase in
the Consumer Price Index for All Urban
Consumers during the 12-month period
May 2011 to May 2012 (from a level of
230.501 in May 2011 as previously
published in the Federal Register to
237.262 in May 2012). Adjustments to
the national average payment rates for
all lunches served under the National
School Lunch Program, breakfasts
served under the School Breakfast
Program, and afterschool snacks served
under the National School Lunch
Program are rounded down to the
nearest whole cent.

Lunch Payment Levels—Section 4 of
the Richard B. Russell National School
Lunch Act (42 U.S.C. 1753) provides
general cash for food assistance
payments to States to assist schools in
purchasing food. The Richard B. Russell
National School Lunch Act provides
two different section 4 payment levels
for lunches served under the National
School Lunch Program. The lower
payment level applies to lunches served
by school food authorities in which less
than 60 percent of the lunches served in
the school lunch program during the
second preceding school year were
served free or at a reduced price. The
higher payment level applies to lunches
served by school food authorities in
which 60 percent or more of the lunches
served during the second preceding
school year were served free or at a
reduced price.

To supplement these section 4
payments, section 11 of the Richard B.
Russell National School Lunch Act (42
U.S.C. 1759 (a)) provides special cash
assistance payments to aid schools in
providing free and reduced price
lunches. The section 11 National
Average Payment Factor for each
reduced price lunch served is set at 40
cents less than the factor for each free
lunch.

As authorized under sections 8 and 11
of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1757 and
1759a), maximum reimbursement rates
for each type of lunch are prescribed by
the Department in this Notice. These
maximum rates are to ensure equitable
disbursement of Federal funds to school
food authorities.

Section 201 of the Healthy, Hunger-
Free Kids Act of 2010—Section 201 of
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the Healthy, Hunger-Free Kids Act of
2010 made significant changes to the
Richard B. Russell National School
Lunch Act. On April 27, 2012, the
interim rule entitled, ‘““Certification of
Compliance With Meal Requirements
for the National School Lunch Program
Under the Healthy, Hunger-Free Kids
Act of 2010” (77 FR 25024), was
published and provides eligible school
food authorities (SFAs) with
performance-based cash reimbursement
in addition to the general and special
cash assistance described above. The
interim rule requires that SFAs be
certified by the State agency as being in
compliance with the updated meal
pattern and nutrition standard
requirements set forth in amendments to
7 CFR Parts 210 and 220 on January 26,
2012, in the final rule entitled
“Nutrition Standards in the National
School Lunch and School Breakfast
Programs” (77 FR 4088). Certified SFAs
are eligible to receive performance-
based cash assistance for each
reimbursable lunch served (an
additional six cents per lunch available
beginning October 1, 2012, and adjusted
annually thereafter).

Afterschool Snack Payments in
Afterschool Care Programs—Section
17A of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1766a)
establishes National Average Payments
for free, reduced price and paid
afterschool snacks as part of the
National School Lunch Program.

Breakfast Payment Factors—Section 4
of the Child Nutrition Act of 1966 (42
U.S.C. 1773) establishes National
Average Payment Factors for free,
reduced price and paid breakfasts
served under the School Breakfast
Program and additional payments for
free and reduced price breakfasts served
in schools determined to be in “‘severe
need”’ because they serve a high
percentage of needy children.

Revised Payments

The following specific section 4,
section 11 and section 17A National

Average Payment Factors and maximum
reimbursement rates for lunch, the
afterschool snack rates, and the
breakfast rates are in effect from July 1,
2012 through June 30, 2013. Due to a
higher cost of living, the average
payments and maximum
reimbursements for Alaska and Hawaii
are higher than those for all other States.
The District of Columbia, Virgin Islands,
Puerto Rico and Guam use the figures
specified for the contiguous States.

National School Lunch Program
Payments

Section 4 National Average Payment
Factors—In school food authorities
which served less than 60 percent free
and reduced price lunches in School
Year 2010-11, the payments for meals
served are: Contiguous States—paid
rate—27 cents, free and reduced price
rate—27 cents, maximum rate—35
cents; Alaska—paid rate—44 cents, free
and reduced price rate—44 cents,
maximum rate—55 cents; Hawaii—paid
rate—32 cents, free and reduced price
rate—32 cents, maximum rate—40
cents.

In school food authorities which
served 60 percent or more free and
reduced price lunches in School Year
2010-11, payments are: Contiguous
States—paid rate—29 cents, free and
reduced price rate—29 cents, maximum
rate—35 cents; Alaska—paid rate—46
cents, free and reduced price rate—46
cents, maximum rate—>55 cents;
Hawaii—paid rate—34 cents, free and
reduced price rate—34 cents, maximum
rate—40 cents.

School food authorities certified to
receive the performance-based cash
assistance beginning October 1, 2012,
will receive an additional 6 cents added
to the above amounts as part of their
section 4 payments.

Section 11 National Average Payment
Factors—Contiguous States—free
lunch—259 cents, reduced price
lunch—219 cents; Alaska—free lunch—
419 cents, reduced price lunch—379

cents; Hawaii—free lunch—303 cents,
reduced price lunch—263 cents.

Afterschool Snacks in Afterschool
Care Programs—The payments are:
Contiguous States—{ree snack—78
cents, reduced price snack—39 cents,
paid snack—O07 cents; Alaska—free
snack—127 cents, reduced price
snack—63 cents, paid snack—11 cents;
Hawaii—free snack—92 cents, reduced
price snack—46 cents, paid snack—08
cents.

School Breakfast Program Payments

For schools ‘“not in severe need” the
payments are: Contiguous States—free
breakfast—155 cents, reduced price
breakfast—125 cents, paid breakfast—27
cents; Alaska—free breakfast—248
cents, reduced price breakfast—218
cents, paid breakfast—41 cents;
Hawaii—free breakfast—181 cents,
reduced price breakfast—151 cents, paid
breakfast—31 cents.

For schools in “severe need” the
payments are: Contiguous States—free
breakfast—185 cents, reduced price
breakfast—155 cents, paid breakfast—27
cents; Alaska—free breakfast—297
cents, reduced price breakfast—267
cents, paid breakfast—41 cents;
Hawaii—free breakfast—216 cents,
reduced price breakfast—186 cents, paid
breakfast—31 cents.

Payment Chart

The following chart illustrates the
lunch National Average Payment
Factors with the sections 4 and 11
already combined to indicate the per
lunch amount; the maximum lunch
reimbursement rates; the reimbursement
rates for afterschool snacks served in
afterschool care programs; the breakfast
National Average Payment Factors
including “severe need” schools; and
the milk reimbursement rate. All
amounts are expressed in dollars or
fractions thereof. The payment factors
and reimbursement rates used for the
District of Columbia, Virgin Islands,
Puerto Rico and Guam are those
specified for the contiguous States.

SCHOOL PROGRAMS—MEAL, SNACK AND MILK PAYMENTS TO STATES AND SCHOOL FOOD AUTHORITIES

[Expressed in dollars or fractions thereof]
[Effective from July 1, 2012—June 30, 2013]

Less than o 60% or : Maximum
National school lunch program* Le%%;han 60% + 6 Gglé’rgr more + 6 Maf;?;um rate + 6
° cents cents cents
Contiguous States:
PaId .o 0.27 0.33 0.29 0.35 0.35 0.41
Reduced price . 2.46 2.52 2.48 2.54 2.63 2.69
FrEE et 2.86 2.92 2.88 2.94 3.03 3.09
ALASKA:
P .o 0.44 0.50 0.46 0.52 0.55 0.61
Reduced price ........cccociiiiiiiiiiii e 4.23 4.29 4.25 4.31 4.49 4.55
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SCHOOL PROGRAMS—MEAL, SNACK AND MILK PAYMENTS TO STATES AND SCHOOL FOOD AUTHORITIES—Continued

[Expressed in dollars or fractions thereof]
[Effective from July 1, 2012—-June 30, 2013]

Less than o 60% or . Maximum
National school lunch program* Le%%;han 60% + 6 Gr?]é’rgr more + 6 Maf;?;um rate + 6
° cents cents cents

FrEE o 4.63 4.69 4.65 4.71 4.89 4.95
HAWAII:

Paid ..ot 0.32 0.38 0.34 0.40 0.40 0.46

Reduced price . 2.95 3.01 2.97 3.03 3.14 3.20

FrEE oo 3.35 3.41 3.37 3.43 3.54 3.60

School breakfast program Nor:]-esgé/ere Sﬁg eeée

Contiguous States:

L= Lo TP PRSPV STOPRP 0.27 0.27

Reduced price .... 1.25 1.55

L (SO P PP 1.55 1.85
ALASKA:

L= Lo TP PRSPV STOPRP 0.41 0.41

Reduced price .... 2.18 2.67

L (SO P PP 2.48 2.97
HAWAII:

L= Lo TP PRSPV STOPRP 0.31 0.31

REAUCEA PFICE ...t sttt e e b e e e e e e b e e st e e et e e s ab e e she e st e e ebe e e b e e e neeeaneas 1.51 1.86

L (SO P PP 1.81 2.16

Special milk program All milk Paid milk Free milk

Pricing programs without free option 0.1925 N/A | N/A.

Pricing programs with free option ..., N/A 0.1925 | Average Cost Per
/2 Pint of Milk.

NONPFICING PrOGraMS .....ocuiiiiiiiiiii i e 0.1925 N/A | N/A.

Contiguous States:
L= Vo USROS PPR 0.07
Reduced price .... 0.39
[ (=TT U T TSRO P PP UR TP PRPRPTOPRON 0.78
ALASKA:
L= Vo USROS PPR 0.11
Reduced price .... 0.63
[ (=TT U T TSRO P PP UR TP PRPRPTOPRON 1.27
HAWAII:
L= Vo USROS PPR 0.08
Reduce price ... 0.46
[ (=TT U T TSRO P PP UR TP PRPRPTOPRON 0.92

*Payment listed for Free and Reduced Price Lunches include both section 4 and section 11 funds.

This action is not a rule as defined by
the Regulatory Flexibility Act (5 U.S.C.
601-612) and thus is exempt from the
provisions of that Act.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
no new recordkeeping or reporting
requirements have been included that
are subject to approval from the Office
of Management and Budget.

This notice has been determined to be
not significant and was reviewed by the
Office of Management and Budget in
conformance with Executive Order
12866.

National School Lunch, School
Breakfast and Special Milk Programs are
listed in the Catalog of Federal Domestic

Assistance under No. 10.555, No. 10.553
and No. 10.556, respectively, and are
subject to the provisions of Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V, and the final rule
related notice published at 48 FR 29114,
June 24, 1983.)

Authority: Sections 4, 8, 11 and 17A of the
Richard B. Russell National School Lunch
Act, as amended, (42 U.S.C. 1753, 1757,
1759a, 1766a) and sections 3 and 4(b) of the
Child Nutrition Act, as amended, (42 U.S.C.
1772 and 42 U.S.C. 1773(b)).

Dated: July 18, 2012.
Audrey Rowe,
Administrator, Food and Nutrition Service.
[FR Doc. 2012-18039 Filed 7-23-12; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

[Docket No. FSIS-2012-0033]

Codex Alimentarius Commission:
Meeting of the Codex Committee on
Fresh Fruits and Vegetables

AGENCY: Office of the Under Secretary
for Food Safety, USDA.



Federal Register/Vol. 77, No. 142/ Tuesday, July 24, 2012/ Notices

43235

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The Office of the Under
Secretary for Food Safety, Unites States
Department of Agriculture (USDA), and
the Agricultural Marketing Service
(AMS), are sponsoring a public meeting
on August 30, 2012. The objective of the
public meeting is to provide information
and receive public comments on agenda
items and draft United States (U.S.)
positions that will be discussed at the
17th Session of the Codex Committee on
Fresh Fruits and Vegetables (CCFFV) of
the Codex Alimentarius Commission
(Codex), which will be held in Mexico
City, Mexico on September 3-7, 2012.
The Under Secretary for Food Safety
and AMS recognize the importance of
providing interested parties the
opportunity to obtain background
information on the 17th Session of the
CCFFV and to address items on the
agenda.

DATES: The public meeting is scheduled
for August 30, 2012, from 10 a.m.—12:00
noon.

ADDRESSES: The public meeting will be
held at USDA, South Agriculture
Building, 1400 Independence Avenue
SW., Room 2068, Washington, DC
20250.

Documents related to the 17th session
of the CCFFV will be accessible via the
World Wide Web at the following
address: http://
www.codexalimentarius.org/.

Dorian Lafond, U.S. Delegate to the
17th session of the CCFFV, invites U.S.
interested parties to submit their
comments electronically to the
following email address:
dorian.lafond@usda.gov.

Call-In Number: If you wish to
participate in the public meeting for the
17th session of the CCFFV by
conference call, please use the call-in
number and participant code listed
below:

Call-in Number: 1-888—-858—2144.

Participant code: 6208658.

For Further Information About the
17th Session of the CCFFV Contact:
Dorian Lafond, Agricultural Marketing
Service, Fruits and Vegetables Division,
Stop 0235, Room 2086, South
Agriculture Building, 1400
Independence Avenue SW.,
Washington, DC 20250-0235,
Telephone: (202) 690—4944, Fax:(202)
720-0016, Email:
dorian.lafond@usda.gov.

For Further Information About the
Public Meeting Contact: Kenneth
Lowery, U.S. Codex Office, 1400
Independence Avenue SW., Room 4861,
Washington, DC 20250. Phone: +1 (202)

690-4042, Fax: +1 (202) 720-3157,
Email: Kenneth.Lowery@fsis.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

Codex was established in 1963 by two
United Nations organizations, the Food
and Agriculture Organization and the
World Health Organization. Through
adoption of food standards, codes of
practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, Codex
seeks to protect the health of consumers
and ensure fair practices in the food
trade.

The CCFFV is responsible for:
Elaborating worldwide standards and
codes of practice as may be appropriate
for fresh fruits and vegetables;
consulting with the United Nations
Economic Commission for Europe
(UNECE) Working Party on Agricultural
Quality Standards in the elaboration of
worldwide standards and codes of
practice with particular regard to
ensuring that there is no duplication of
standards or codes of practice and that
they follow the same broad format;
consulting, as necessary with other
international organizations which are
active in the area of standardization of
fresh fruits and vegetables.

The Committee is hosted by Mexico.

Issues To Be Discussed at the Public
Meeting

The following items on the agenda for
the 17th session of the CCFFV will be
discussed during the public meeting:

¢ Matters arising from Codex and
other Codex committees.

e Matters arising from other
international organizations on the
standardization of fresh fruits and
vegetables.

e UNECE standards for fresh fruits
and vegetables.

e UNECE standard for avocado.

e UNECE layout for standards on
fresh fruits and vegetables.

e Draft standard for avocado (revision
of Codex standard 197-1995) at step 7.

e Maturity requirements: Methods of
analysis for the determination of dry
matter content (section 9) (draft
standard for avocado).

e Provisions concerning quality
tolerances—allowances of tolerances for
decay and/or internal breakdown
(section 4.1) (draft standard for
avocado).

o Draft provisions for uniformity
rules and other size related provisions at
step 7 (sections 5.1 and 6.2.4) (draft
standard for avocado).

e Draft standard for pomegranate at
step 7.

e Proposed draft provisions for sizing
and uniformity rules at step 4 (sections
3 and 5.1)(draft standard for
pomegranate).

e Proposed draft standard for golden
passion fruit at step 4.

e Proposed draft standard for durian
at step 4.

¢ Proposals for new work on Codex
standards for fresh fruits and vegetables.

¢ Proposed layout for Codex
standards for fresh fruits and vegetables.

¢ Revision of the terms of reference of
the committee on fresh fruits and
vegetables.

Each issue listed will be fully
described in documents distributed, or
to be distributed, by the Secretariat prior
to the meeting. Members of the public
may access copies of these documents
(see ADDRESSES).

Public Meeting

At the August 30, 2012, public
meeting, draft U.S. positions on the
agenda items will be described and
discussed, and attendees will have the
opportunity to pose questions and offer
comments. Written comments may be
offered at the meeting or sent to the U.S.
Delegate for the 17th session of the
CCFFV, Dorian Lafond (see ADDRESSES).
Written comments should state that they
relate to activities of the 17th session of
the CCFFV.

Additional Public Notification

FSIS will announce this notice online
through the FSIS Web page located at
http://www.fsis.usda.gov/regulations & _
policies/Federal Register Notices/
index.asp.

FSIS will also make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to constituents and
stakeholders. The Update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page. In
addition, FSIS offers an electronic mail
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/

News_& Events/Email Subscription/.
Options range from recalls to export
information to regulations, directives,
and notices. Customers can add or


http://www.fsis.usda.gov/regulations_&_policies/Federal_Register_Notices/index.asp
http://www.fsis.usda.gov/regulations_&_policies/Federal_Register_Notices/index.asp
http://www.fsis.usda.gov/regulations_&_policies/Federal_Register_Notices/index.asp
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
http://www.codexalimentarius.org/
http://www.codexalimentarius.org/
mailto:Kenneth.Lowery@fsis.usda.gov
mailto:dorian.lafond@usda.gov
mailto:dorian.lafond@usda.gov
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delete subscriptions themselves, and
have the option to password protect
their accounts.

USDA Nondiscrimination Statement

USDA prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, gender,
religion, age, disability, political beliefs,
sexual orientation, and marital or family
status. (Not all prohibited bases apply to
all programs.) Persons with disabilities
who require alternative means for
communication of program information
(Braille, large print, or audiotape.)
should contact USDA’s Target Center at
202—-720-2600 (voice and TTY).

To file a written complaint of
discrimination, write USDA, Office of
the Assistant Secretary for Civil Rights,
1400 Independence Avenue SW.,
Washington, DC 20250-9410 or call
202-720-5964 (voice and TTY). USDA
is an equal opportunity provider and
employer.

Done at Washington, DC on: July 18, 2012.
Karen Stuck,

U.S. Manager for Codex Alimentarius.
[FR Doc. 2012-17958 Filed 7-23-12; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

North Central Idaho Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The North Central Idaho RAC
will meet in Grangeville, Idaho. The
committee is meeting as authorized
under the Secure Rural Schools and
Community Self-Determination Act
(Pub. L. 110-343) and in compliance
with the Federal Advisory Committee
Act. The purpose of the meeting is for
RAC Members to recommend FY 2013
Title II projects (under the one year
Secure Rural Schools extension) for
approval. Project sponsors are asked to
attend the entire RAC meeting as there
will be a Question & Answer period in
place of full presentations. Meetings are
always open to the public.

DATES: The meeting will be held on
August 2, 2012, at 10 a.m. (PST).
ADDRESSES: The meeting will be held at
the Nez Perce National Forest
Supervisors Office, 104 Airport Road,
Grangeville, Idaho. Written comments
should be sent to Laura Smith at 104
Airport Road in Grangeville, Idaho
83530. Comments may also be sent via
email to lasmith@fs.fed.us or via
facsimile to Laura at 208—-983—-4099.

FOR FURTHER INFORMATION CONTACT:
Laura Smith, Designated Forest Official
at 208-983-5143.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. A public
forum will begin at 3:15 p.m. (PST) on
the meeting day. The following business
will be conducted: Comments and
questions from the public to the
committee. Persons who wish to bring
related matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting.

Dated: July 16, 2012.
Rick Brazell,
Forest Supervisor.
[FR Doc. 2012—-17981 Filed 7—23-12; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Submission of Conservation
Efforts to Make Listings Unnecessary
under the Endangered Species Act.

OMB Control Number: 0648—0466.

Form Number(s): NA.

Type of Request: Regular submission
(extension of a current information
collection).

Number of Respondents: 3.

Average Hours per Response:
Development of agreement, 2,500 hours;
annual monitoring, 640 hours; annual
report, 160 hours.

Burden Hours: 3,300.

Needs and Uses: This request is for
extension of a currently approved
information collection.

On March 28, 2003, the National
Marine Fisheries Service (NMFS) and
the U.S. Fish and Wildlife Service
(Services) announced a final policy on
the criteria the Services will use to
evaluate conservation efforts by states
and other non-Federal entities (68 FR
15100). The Services take these efforts
into account when making decisions on
whether to list a species as threatened
or endangered under the Endangered
Species Act. The efforts usually involve
the development of a conservation plan
or agreement, procedures for monitoring
the effectiveness of the plan or
agreement, and an annual report.

Affected Public: State, local or tribal
government; business or other for-profit
organizations.

Frequency: Annually and on occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer:
OIRA_Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Jennifer Jessup,
Departmental Paperwork Clearance
Officer, (202) 482—0336, Department of
Commerce, Room 6616, 14th and
Constitution Avenue NW., Washington,
DC 20230 (or via the Internet at
JJessup@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to
OIRA_Submission@omb.eop.gov.

Dated: July 18, 2012.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012-17943 Filed 7-23-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Proposed Information Collection;
Comment Request; SURF Program
Student Applicant Information

AGENCY: National Institute of Standards
and Technology (NIST), Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be

submitted on or before September 24,
2012.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 66186,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at jjessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to the attention of Terrell
Vanderah, NIST, 100 Bureau Drive, Stop


mailto:OIRA_Submission@omb.eop.gov
mailto:OIRA_Submission@omb.eop.gov
mailto:lasmith@fs.fed.us
mailto:JJessup@doc.gov
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8520, Gaithersburg, MD 20899, tel. (301)
975 5785, or terrell.vanderah@nist.gov.
In addition, written comments may be
sent via email to
terrell.vanderah@nist.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

This is a request to extend the
expiration date of this currently
approved information collection.

The purpose of this collection is to
gather information needed for the SURF
(Summer Undergraduate Research
Fellowship) Program. The information
will be provided by student applicants
and will be described in the Proposal
Review Process and Evaluation Criteria
sections of the Federal Register Notice
for the SURF Program. The information
will be used by the Program Directors
and technical evaluators and is needed
to determine eligible students, select
students for the program using the
Evaluation Criteria described in the
Federal Register Notice, and place
selected students in appropriate
research projects that match their needs,
interests, and academic preparation.
The information includes: Student
name, host institution, email address/
contact information, home address,
class standing, first- and second-choice
NIST laboratories they wish to apply to,
academic major/minor, current overall
GPA, need for housing and gender (for
housing purposes only), availability
dates, resume, personal statement of
commitment and research interests, two
letters of recommendation, academic
transcripts, and ability to verify U.S.
citizenship or permanent legal
residency.

II. Method of Collection

The Student Application Information
form will be available on the web; the
collection is currently limited to paper
form but can be submitted as hardcopy
or scanned and submitted
electronically.

III. Data

OMB Control Number: 0693—-0042.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Individuals or
households.

Estimated Number of Respondents:
300.

Estimated Time per Response: 15
minutes.

Estimated Total Annual Burden
Hours: 75.

Estimated Total Annual Respondent
Cost Burden: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: July 18, 2012.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012-17942 Filed 7-23-12; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Malcolm Baldrige National Quality
Award Panel of Judges

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of Closed Meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, as amended, 5
U.S.C. app., notice is hereby given that
the Panel of Judges of the Malcolm
Baldrige National Quality Award will
meet on Wednesday, August 29, 2012.
The Panel of Judges is composed of
twelve members prominent in the fields
of quality, innovation, and performance
management and appointed by the
Secretary of Commerce, assembled to
advise the Secretary of Commerce on
the conduct of the Baldrige Award. The
purpose of this meeting is to review
applicant consensus scores and select
applicants for site visit review. The
applications under review by Judges
contain trade secrets and proprietary
commercial information submitted to
the Government in confidence.

DATES: The meeting will be held on
Wednesday, August 29, 2012 from 8
a.m. until 5 p.m. Eastern time. The

entire meeting will be closed to the
public.

ADDRESSES: The meeting will be held at
the National Institute of Standards and
Technology, Administration Building,
Gaithersburg, Maryland 20899.

FOR FURTHER INFORMATION CONTACT: Dr.
Harry Hertz, Director, Baldrige
Performance Excellence Program,
National Institute of Standards and
Technology, Gaithersburg, Maryland
20899, telephone number (301) 975—
2361.

SUPPLEMENTARY INFORMATION: The
Assistant Secretary for Administration,
with the concurrence of the General
Counsel, formally determined on April
5, 2012, that the meeting of the Judges
Panel may be closed in accordance with
5 U.S.C. 552b(c)(4) because the meeting
is likely to disclose trade secrets and
commercial or financial information
obtained from a person which is
privileged or confidential and 5 U.S.C.
552b(c)(9)(B) because for a government
agency the meetings are likely to
disclose information that could
significantly frustrate implementation of
a proposed agency action. The meeting,
which involves examination of Award
applicant data from U.S. companies and
other organizations and a discussion of
these data as compared to the Award
criteria in order to recommend
organizations that will receive site visit
reviews, may be closed to the public.

Dated: July 18, 2012.
Phillip A. Singerman,

Associate Director for Innovation & Industry
Services.

[FR Doc. 2012—-18068 Filed 7—23-12; 8:45 am]|
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Genome in a Bottle Consortium—Work
Plan Review Workshop

AGENCY: National Institute of Standards
& Technology (NIST), Commerce.
ACTION: Notice of public workshop.

SUMMARY: NIST announces the Genome
in a Bottle Consortium meeting to be
held on Thursday and Friday, August 16
and 17, 2012. The Genome in a Bottle
Consortium is planning to develop the
reference materials, reference methods,
and reference data needed to assess
confidence in human whole genome
variant calls. A principal motivation for
this consortium is to enable
performance assessment of sequencing
and science-based regulatory oversight
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of clinical sequencing. The purpose of
this meeting is to get broad input from
stakeholders about the draft consortium
work plan, broadly solicit consortium
membership from interested
stakeholders, and invite members to
participate in work plan
implementation.

DATES: The Genome in a Bottle
Consortium meeting will be held on
Thursday and Friday, August 16 and 17,
2012. Attendees must register by 5 p.m.
Eastern time on Thursday, August 9,
2012.

ADDRESSES: The meeting will be held at
the National Institute of Standards and
Technology, 100 Bureau Drive,
Gaithersburg, MD 20899 in Room C103-
C106, Building 215. Please note
admittance instructions under the
SUPPLEMENTARY INFORMATION section of
this notice.

FOR FURTHER INFORMATION CONTACT: For
further information contact Justin Zook
by email at jzook@nist.gov or by phone
at (301) 975-4133 or Marc Salit by email
at salit@nist.gov or by phone at (301)
975—3646. To register, go to: https://
www-s.nist.gov/CRS/.

SUPPLEMENTARY INFORMATION: Clinical
application of ultra high throughput
sequencing (UHTS) for hereditary
genetic diseases and oncology is rapidly
growing. At present, there are no widely
accepted genomic standards or
quantitative performance metrics for
confidence in variant calling. These
standards and quantitative performance
metrics are needed to achieve the
confidence in measurement results
expected for sound, reproducible
research and regulated applications in
the clinic. On April 13, 2012, NIST
convened the workshop “Genome in a
Bottle” to initiate a consortium to
develop the reference materials,
reference methods, and reference data
needed to assess confidence in human
whole genome variant calls. A principal
motivation for this consortium is to
enable science-based regulatory
oversight of clinical sequencing.

At present, we expect the consortium
to have four working groups with the
following responsibilities:

(1) Reference Material (RM) Selection
and Design: Select appropriate cell lines
for whole genome RMs and design
synthetic DNA constructs that could be
spiked-in to samples.

(2) Measurements for Reference
Material Characterization: Design and
carry out experiments to characterize
the RMs using multiple sequencing
methods, other methods, and validation
of selected variants using orthogonal
technologies.

(3) Bioinformatics, Data Integration,
and Data Representation: Develop
methods to analyze and integrate the
data for each RM, as well as select
appropriate formats to represent the
data.

(4) Performance Metrics and Figures
of Merit: Develop useful performance
metrics and figures of merit that can be
obtained through measurement of the
RMs.

The products of these working groups
will be a set of well-characterized whole
genome and synthetic DNA RMs along
with the methods (documentary
standards) and reference data necessary
for use of the RMs. These products will
be designed to help enable translation of
whole genome sequencing to regulated
clinical applications.

There is no cost for participating in
the consortium. No proprietary
information will be shared as part of the
consortium, and all research results will
be in the public domain.

All visitors to the NIST site are
required to pre-register to be admitted
and have appropriate government-
issued photo ID to gain entry to NIST.
Anyone wishing to attend this meeting
must register at https://www-s.nist.gov/
CRS/by 5 p.m. Eastern time on
Thursday, August 9, 2012, in order to
attend.

Dated: July 18, 2012.
Willie E. May,
Associate Director for Laboratory Programs.
[FR Doc. 2012—-18064 Filed 7—23-12; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XZ14

Takes of Marine Mammals Incidental to
Specified Activities; Navy Training
Conducted at the Silver Strand
Training Complex, San Diego Bay

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of an
incidental harassment authorization.

SUMMARY: In accordance with provisions
of the Marine Mammal Protection Act
(MMPA) as amended, notification is
hereby given that an Incidental
Harassment Authorization (IHA) has
been issued to the U.S. Navy (Navy) to
take marine mammals, by harassment,
incidental to conducting training
exercises at the Silver Strand Training

Complex (SSTC) in the vicinity of San
Diego Bay, California.

DATES: This authorization is effective
from July 18, 2012, until July 17, 2013.
ADDRESSES: A copy of the application,
IHA, and/or a list of references used in
this document may be obtained by
writing to P. Michael Payne, Chief,
Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service, 1315 East-
West Highway, Silver Spring, MD
20910-3225.

FOR FURTHER INFORMATION CONTACT:
Shane Guan, NMFS, (301) 427-8401, or
Monica DeAngelis, NMFS, (562) 980—
3232.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (Secretary)
to allow, upon request, the incidental,
but not intentional taking of small
numbers of marine mammals by U.S.
citizens who engage in a specified
activity (other than commercial fishing)
if certain findings are made and
regulations are issued or, if the taking is
limited to harassment, notice of a
proposed authorization is provided to
the public for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s), will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses (where relevant), and if
the permissible methods of taking and
requirements pertaining to the
mitigation, monitoring and reporting of
such taking are set forth. NMFS has
defined “negligible impact” in 50 CFR
216.103 as: “* * * an impact resulting
from the specified activity that cannot
be reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival.”

The National Defense Authorization
Act of 2004 (NDAA) (Public Law 108—
136) removed the ‘“small numbers’ and
“specified geographical region”
limitations and amended the definition
of “harassment” as it applies to a
“military readiness activity” to read as
follows (Section 3(18)(B) of the MMPA):

(i) Any act that injures or has the
significant potential to injure a marine
mammal or marine mammal stock in the
wild [Level A Harassment]; or

(ii) any act that disturbs or is likely to
disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of natural behavioral
patterns, including, but not limited to,
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migration, surfacing, nursing, breeding,
feeding, or sheltering, to a point where
such behavioral patterns are abandoned
or significantly altered [Level B
Harassment].

Section 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment.
Section 101(a)(5)(D) establishes a 45-day
time limit for NMFS review of an
application followed by a 30-day public
notice and comment period on any
proposed authorizations for the
incidental harassment of marine
mammals. Within 45 days of the close
of the comment period, NMFS must
either issue or deny the authorization.

Summary of Request

NMFS received an application on
March 3, 2010, and subsequently, a
revised application on September 13,
2010, from the Navy for the taking, by
harassment, of marine mammals
incidental to conducting training
exercises at the Navy’s Silver Strand
Training Complex (SSTC) in the vicinity
of San Diego Bay, California. On
October 19, 2010, NMFS published a
Federal Register notice (75 FR 64276)
requesting comments from the public
concerning the Navy’s proposed training
activities along with NMFS’ proposed
THA. However, on March 4, 2011, three
long-beaked common dolphins were
found dead following the Navy’s mine
neutralization training exercise
involving time-delayed firing devices
(TDFDs) at SSTC, and were suspected to
be killed by the detonation. In short, a
TDFD device begins a countdown to a
detonation event that cannot be
stopped, for example, with a 10-min
TDFD, once the detonation has been
initiated, 10 minutes pass before the
detonation occurs and the event cannot
be cancelled during that 10 minutes.
Subsequently, NMFS suspended the
THA process for SSTC and worked with
the Navy to come up with more robust
monitoring and mitigation measures to
prevent such incidents. On July 22,
2011, the Navy submitted an addendum
to its IHA application which includes
additional information and additional
mitigation and monitoring measures for
its proposed mine neutralization
training exercises using TDFDs at SSTC
to ensure that the potential for injury or
mortality is minimized. On March 30,
2012, NMFS published a supplemental
Federal Register notice for the proposed
IHA (77 FR 19231) with enhanced
mitigation and monitoring measures for
training exercises using TDFDs and
additional information on marine

mammal species in the vicinity of the
STCC.

Since there was no change made to
the proposed activities, the description
of the Navy’s proposed SSTC training
activities is not repeated here. Please
refer to the Federal Register notices (75
FR 64276; October 19, 2010; 77 FR
19231; March 30, 2012) for the proposed
IHA and its modification.

Comments and Responses

A notice of receipt and request for
public comment on the application and
proposed authorization, and for public
comment on enhanced monitoring and
mitigation measures for the use of
TDFDs were published on October 19,
2010 (75 FR 64276) and on March 30,
2012 (77 FR 19231). During the 30-day
public comment periods, the Marine
Mammal Commission (Commission)
and a private citizen provided
comments.

Comments from October 19, 2010,
Federal Register Notice

Comment 1: The Commission requests
NMFS to require the Navy to revise
density estimates and subsequent
number of takes to reflect accurately the
densities presented in the references or
provide a reasoned explanation for the
densities that were used. The
Commission specifically points out that
in general, the densities for California
sea lions, harbor seals, and gray whales
in Table 3—1 of the IHA application are
inconsistent with Table 3.9-3 of the
reference (DoN 2008). In addition, the
Commission points out that in the case
of bottlenose dolphins, the reference
(National Centers for Coastal Ocean
Science 2005) does not explicitly
provide density estimates for this
species and should not be cited as a
direct source for these estimates.

Response: NMFS believes that the
Navy’s density estimates and
subsequent number of takes used in the
IHA application accurately reflect the
densities presented in the references
and are appropriate, although NMFS
and the Navy concur that an error was
made in Table 3—1 of the IHA
application regarding the sources of
marine mammal densities. The Navy
points out that marine mammal density
data actually came from Carretta et al.
(2000), rather than from the Southern
California (SOCAL) Range Complex
Environmental Impact Statement/
Overseas Environmental Impact
Statement (EIS/OEIS) as stated in the
IHA application. The title of the
reference is ‘“Distribution and
abundance of marine mammals at San
Clemente Island and surrounding
offshore waters: Results from aerial and

ground surveys in 1998 and 1999”
(specifically from Table 5, page 22 of the
document) and is coauthored by J. V.
Carretta, M. S. Lowry, C. E. Stinchcomb,
M. S. Lynn and R. E. Cosgrove, and was
published by NMFS Southwest
Fisheries Science Center (SWFSC) in La
Jolla, California. The density values
shown in Table 3—1 were correctly used
from Carretta et al. (2000) although
rounded to two significant digits.

Regarding pinniped density data, the
Navy specifies that Carretta et al. (2000)
represents one of the few systematic
regional at-sea surveys for pinnipeds
within Southern California. NMFS
currently does not conduct pinniped at-
sea assessments and instead relies on
land based counts for its stock
assessment reports, and there is no other
published Southern California pinniped
at-sea density information that the Navy
or NMFS is aware of. Therefore, Carretta
et al. (2000) is a considered the best
available science for such data.

Regarding gray whale density data,
these were modified from Carretta el al.
(2000) during 2006 when the Navy
began to prepare the SSTC EIS and
subsequent IHA application by NMFS
SWFSC. This is reflective of the limited
nature of transitory gray whale presence
within the very nearshore habitat of
SSTC.

Bottlenose dolphin density
information was derived from NMFS
SWEFSC sighting data for the coastal
stock of this species. The data show
estimated encounter rate in number of
dolphins per kilometer (km) for distinct
segments along the California coastline,
including the coastal area of SSTC. The
Navy used the encounter rates along the
shore adjacent to SSTC and given as
referenced within the IHA application
that this stock is normally thought to
reside within 1 km of the coast, used the
NOAA values for density in km squared
(0.202 individual per km x 1 km = 0.202
individual per km2).

In addition, the Navy contacted the
leading experts at NMFS SWFSC on the
coastal stock of bottlenose dolphins in
response to the Commission’s comment,
and these experts confirmed that there
were no traditional NMFS DISTANCE
methodology density estimates available
for the coastal stock of bottlenose
dolphins available from NMFS. While
NMFS research continues on this stock,
the primary tool is visual sighting and
photographic comparison, with much
data still unpublished. NMFS SWFSC
confirmed that the stock, while likely of
higher occurrence south of Point
Conception, has a very fluid distribution
from south of San Francisco to some
unknown distance down the Baja
peninsula. There are likely significant
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variations daily, annually, and inter-
annually influencing distribution along
the coast that are as yet not fully
understood but certainly linked to
oceanographic conditions as they
influence prey availability. The Navy
states that based on discussion with
other NMFS SWFSC experts, use of the
National Centers for Coastal Ocean
Science publication as a source of
published values for density of the
coastal stock of bottlenose dolphins was
appropriate. This publication did list
encounter rate (density) in a range from
0.202 to 0.311. The Navy in the SSTC
THA application selected the 0.202 value
given the anticipated limited occurrence
of coastal bottlenose dolphins within
the small spatial extent (approximately
6.5 km of ocean-side shoreline) in
which the SSTC training activities being
sought for authorization occur. In
addition, as pointed out by experts from
the Scripps Institution of Oceanography
(SIO), most of the current research on
this stock is focused on coastal dolphins
surveys from Point Loma north. There is
no or limited recent effort near SSTC.
Finally, for the coastal stock of
bottlenose dolphins (and all marine
mammal densities used) the Navy’s
modeling process assumes a constant
presence and density of each stock or
species specifically within the SSTC
action area, when in reality as discussed
at length in the IHA application and
briefly above, there will be times when
no marine mammals including
bottlenose dolphins will be present. In
conclusion, NMFS believes that given
the uncertainties of dolphin distribution
within SSTC, and the conservative
assumptions used by the Navy’s model
(that dolphins are always present), the
0.202 density value is justified within
the context of the SSTC THA
application, and that the other densities
discussed in this response (pinniped
and gray whale) are also scientifically
justified.

Nevertheless, following the incident
of common dolphin mortalities that
resulted from the use of TDFDs during
a training exercise, the Navy and NMFS
reassessed the species distribution in
the SSTC study area and included four
additional dolphin species. These
species include long-beaked common
dolphins (Delphinus capensis), short-
beaked common dolphin (D. delphis),
Pacific white-sided dolphin
(Lagenorhynchus obliquidens), and
Risso’s dolphin (Grampus griseus), and
have been sighted in the vicinity of the
SSTC training area, but much less
frequently.

Comment 2: The Commission requests
NMEFS require the Navy to conduct
external peer review of marine mammal

density estimates, the data upon which
those estimates are based, and the
manner in which those data are being
used.

Response: As discussed in detail in
the Response to Comment 1, the marine
mammal density data used in the SSTC
IHA application and the Federal
Register notice (75 FR 64276; October
19, 2010) for the proposed IHA were
reviewed by NMFS Regional and
Science Center experts as well as by
scientists from SIO. These reviews
support the reliability of the data being
used in making take estimates.

Comment 3: The Commission requests
that NMFS only issue the IHA
contingent upon a requirement that
Navy first use location-specific
environmental parameters to re-estimate
safety zones and then use in-situ
measurements to verify, and if need be,
refine the safety zones prior to or at the
beginning of pile driving and removal.

Response: During processing of the
Navy’s IHA application, and through the
formal consultation between the Navy
and NMFS Southwest Regional Office
(SWRO) on Essential Fish Habitat, the
Navy will be required to conduct an in-
situ acoustic propagation measurement
and monitoring for pile driving and
removal during the first training
deployment of the ELCAS at the SSTC.
This acoustic measurement and
monitoring will provide empirical field
data on ELCAS pile driving and pile
removal underwater source levels, and
propagation specific to environmental
conditions and ELCAS training at the
SSTC. These values will be used to
refine the safety zones prior to or at the
beginning of pile driving and removal,
and to inform subsequent consultations
with NMFS in an adaptive management
forum. Therefore, the Navy is already
required to use location-specific
environmental parameters to re-estimate
safety zones and then use in-situ
measurements to verify, and if need be,
refine the safety zones prior to or at the
beginning of pile driving and removal.

Comment 4: The Commission requests
that before issuing the authorization,
NMEF'S require Navy to use consistent
methods for rounding fractional animals
to whole numbers to determine takes
from underwater detonations and pile
driving and removal, and re-estimate
marine mammal takes using the same
methods for all proposed activities.

Response: NMFS has reviewed the
Navy’s process for modeling and
estimating numbers of marine mammals
that could be exposed to sound from
underwater explosions and pile driving
related training activities at SSTC, and
also discussed with the Navy the
method by which the take numbers

were calculated. Based on the review
and discussion, NMFS believes that the
Navy’s modeling and calculation of
marine mammal takes from underwater
detonations and pile driving and
removal are consistent and conservative.
Specifically for the SSTC IHA
application pile driving and removal
calculations, the Navy elected to apply
a conservative and over-predictive
process of “rounding up” to the next
whole number any fractional exposures
to generate the largest possible exposure
given variations in marine mammal
densities as discussed in Response to
Comment 1. NMFS believes that the
Commission’s comment is probably due
to the lack of detailed description of the
ELCAS take calculation in the Navy’s
THA application and the Federal
Register notice (75 FR 64276; October
19, 2010) for the proposed IHA. A
detailed description along with a
calculation example is provided later in
this document.

Comment 5: The Commission
requested that NMFS require the Navy
to monitor for at least 30 minutes before,
during and at least 30 minutes after all
underwater detonations and pile driving
and pile removing activities.

Response: The proposed mitigation
measures in the Federal Register notice
(75 FR 64276; October 19, 2010) for the
proposed IHA already called for
monitoring for marine species 30
minutes before underwater detonations,
and 30 minutes after underwater
detonations. Monitoring during the
training event would be continuous.
The only exception is for the much
smaller charge weight shock wave
action generator (SWAG) event (0.03
Ibs) where the before and after
monitoring period is 10 minutes, due to
its small zones of influence (60 yards or
55 m for TTS at 23 psi in warm season
and 40 yards or 37 m in cold season; 20
yards or 18 m for TTS at 182 dBre 1
uPaz-sec in both warm and cold
seasons). NMFS feels that 10 minutes is
adequate given the very small charge
weight, smaller zones for easy visual
monitoring, and extremely unlikely
injury or mortality from this kind of
event.

Enhanced monitoring measures
concerning detonations that involve
TDFDs are discussed below.

The Navy originally proposed to
monitor for 30 minutes prior to ELCAS
pile driving or pile removal and
monitoring through pile driving and
removal activities, but not post-activity
because there is little likelihood of
marine species mortality or injury from
pile driving and removal. However,
NMEFS agrees with the Commission that
the Navy should conduct monitoring 30
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minutes after ELCAS pile driving and
removal to ensure that no marine
mammals were injured or killed by
these activities. NMFS believes that post
pile driving and removal monitoring is
warranted due to the large zones of
influence for pile driving and removal
and because marine mammals could be
missed by visual monitors. Therefore,
30 minutes of post pile driving and
removal monitoring is required in the
THA NMFS issued to the Navy, and the
Navy has incorporated this requirement
into its latest IHA application submitted
on December 28, 2010.

Comment 6: The Commission requests
NMEFS require the Navy to take steps to
ensure that safety zones for pile driving
and removal are clear of marine
mammals for at least 30 minutes before
activities can be resumed after a
shutdown.

Response: As it described in detail in
the Federal Register notice (75 FR
64276; October 19, 2010) for the
proposed IHA, isopleths corresponding
to 180 dB re 1 puPa from impact pile
driving are 46 yards (42 m) from the
source. The Navy proposes a safety zone
(or mitigation zone in the Navy’s IHA
application) of 50 yards as a shutdown
zone for marine mammal mitigation.
NMEFS believes that in such a small
zone, visual monitoring can be easily
and effectively conducted to ensure that
marine mammals have cleared the area
after a shutdown measure has been
called. Therefore, it is unnecessary for
the Navy to wait for 30 minutes before
activities are resumed after a shutdown.
In addition, the Navy states that
imposing a 30 minute post-shutdown
resumption time interval would have
significant negative training impacts
because there is only a small window
allowed for ELCAS construction to meet
training objectives.

Therefore, NMFS does not agree with
the Commission, nor considers it
necessary, to impose a 30-minute post-
shutdown waiting time to clear marine
mammals.

No safety zone would be established
for pile removal since the isopleths
corresponding to 180 dB re 1 pPa is at
the source.

Comment 7: Pending the outcome of
an exploration of options to assess the
efficacy of soft-starts during pile driving
and removal, the Commission requests
NMEFS to require Navy to make
observations during all soft starts to
gather the data needed to analyze and
report on the effectiveness of soft-starts
as a mitigation measure.

Response: The “soft start” provision
associated with ELCAS pile driving is
one of the mitigation measures required
for this activity. Although the efficacy of

soft starts has not been assessed, it is
believed that by increasing the pile
driving power incrementally instead of
starting with full power, marine
mammals that were missed during the
30-minute pre pile driving monitoring
would leave the area and avoid
receiving TTS or PTS. NMFS agrees
with the Commission that an evaluation
of efficacy is warranted. However, given
the limited nature of actual pile driving,
and overall low marine mammal
densities and occurrence within parts of
SSTC where ELCAS would be used,
NMEFS does not believe that mandating
a soft start effectiveness analysis would
be meaningful or provide enough
verifiable data to make any sort of
reliable, scientific conclusion based on
the ELCAS pile driving. Nevertheless,
NMFS will require the Navy to instruct
potential ELCAS monitoring personnel
to note any observations during the
entire pile driving sequence, including
“soft start” period, for later analysis.

Comment 8: The Commission requests
NMEFS to condition the authorization, if
issued, to require suspension of
exercises if a marine mammal is
seriously injured or killed and the
injury or death could be associated with
those exercises, and if additional
measures are unlikely to reduce the risk
of additional serious injuries or deaths
to a very low level, require Navy to
obtain the necessary authorization for
such takings under MMPA.

Response: Though NMFS largely
agrees with the Commission, it should
be noted that without detailed
examination by an expert, it is usually
not feasible to determine the cause of
injury or mortality when an injured or
dead marine mammal is sighted in the
field. Therefore, NMFS has required in
its IHA that if there is clear evidence
that a marine mammal is injured or
killed as a result of the proposed Navy
training activities (e.g., instances in
which it is clear that munitions
explosions caused the injury or death)
the Naval activities shall be
immediately suspended and the
situation immediately reported by
personnel involved in the activity to the
officer in charge of the training, who
will follow Navy procedures for
reporting the incident to NMFS through
the Navy’s chain-of-command.

For any other sighting of injured or
dead marine mammals in the vicinity of
any of Navy’s SSTC training activities
utilizing underwater explosive
detonations for which the cause of
injury or mortality cannot be
immediately determined, Navy
personnel will ensure that NMFS
(regional stranding coordinator) is
notified immediately (or as soon as

operational security allows). The Navy
will provide NMFS with species or
description of the animal(s), the
condition of the animal(s) (including
carcass condition if the animal is dead),
location, time of first discovery,
observed behaviors (if alive), and photo
or video (if available).

Comment 9: The Commission requests
NMEFS ensure that discrepancies
between the Navy’s application and
NMFS’ Federal Register notice (75 FR
64276; October 19, 2010) for the
proposed IHA are corrected and
addressed in the authorization.

Response: During the SSTC IHA
application review and process, the
Navy made two updates to the original
February 16, 2010, application to
provide an enhanced description of
training events, and reflect substantive
content from discussion with NMFS.
The first update was on September 1,
2010 and the second update on
November 4, 2010. Both updates were
integrated into the final review by
NMFS when making the determination
to issue the IHA. NMFS has therefore
corrected and addressed all
inconsistencies among different ITHA
application stages and NMFS’ Federal
Register notice (75 FR 64276; October
19, 2010) for the proposed IHA.

Comments from March 30, 2012,
Federal Register Notice

Comment 10: The Commission
requests NMFS require the Navy to
model the various proposed monitoring
schemes to determine what portion of
the associated buffer zone is being
monitored at any given time and the
probability that dolphins entering that
buffer zone would be detected before
they get too close to the detonation site.

Response: In the fall of 2011, the Navy
funded the Center for Naval Analysis
(CNA) to examine this issue. CNA was
asked to: (1) Analyze the Navy’s
mitigation approach (estimate the
probability of marine mammals getting
within the explosives safety zone
without being detected, for various
scenarios; (2) Determine what
mathematical methods are appropriate
for estimating the probabilities of
mammals entering the various safety
zones undetected; (3) Using the
mathematical methods determined
above, how effective are the Navy’s
mitigation procedures in protecting
animals; and (4) Determine what are the
effects of various factors such as: size of
explosive charges, footprint of impact
zones, travel speeds of various marine
mammals, number and location of Navy
observers.

CNA validated that a geometric
approach to the problem would help in
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assessing the study questions outlined
above, and its final conclusions on the
Navy’s proposed TDFD mitigations
were:

e Explosive harm ranges for the
charge sizes under consideration are
driven by the 13 psi-ms acoustic
impulse metric, corresponding to slight
lung injury;

e Fuse delay and animal swim speeds
strongly drive results regarding
mitigation capability;

e Probability of detection of all
animals (Pd):

= For TDFD mitigation ranges out to
1,000 yards, Pd would be close to 100%
for 2-boats and 5-minute delay for
charge weights up to 20-1b net explosive
weight (NEW);

» For TDFD mitigation ranges of
1,400/1,500 yards, likely Pd would be >
95-99% for 3-boats and 10-minute delay
for charge weights up to 20-lb NEW.

¢ A three-boat effort is sufficient to
cover most cases.

In terms of how the CNA analysis
relates to the SSTC training activities,
please see Response to Comment 12.

Comment 11: The Commission
requests NMFS require the Navy to (1)
measure empirically the propagation
characteristics of the blast (i.e., impulse,
peak pressure, and sound exposure
level) from the 5-, 10-, and 15- to 29-1b
charges used in the proposed exercises;
and (2) use that information to establish
appropriately sized exclusion and buffer
zones.

Response: In 2002, the Navy
conducted empirical measurements of
underwater detonations at San Clemente
Island and at the Silver Strand Training
Complex in California. During these
tests, 2 1b and 15 Ib NEW charges were
placed at 6 and 15 feet of water and
peak pressures and energies were
measured for both bottom placed
detonations and detonations off the
bottom. A finding was that, generally,
single-charge underwater detonations,
empirically measured, were similar to or
less than propagation model
predictions. Based on SSTC modeling,
many of the mitigation zones by NEW
proposed in the Navy’s original SSTC
IHA application of February 2010 were
much smaller than the zones proposed
in the Navy’s SSTC IHA application
addendum of October 2011.

As part of agreement on monitoring
measures between NMFS and the Navy,
the Navy will annually monitor a sub-
set of SSTC underwater detonations
with an additional boat containing
marine mammal observers comprised of
Navy scientists, contract scientists, and
periodically NMFS scientists. The Navy
will explore the value of adding field
measurements during monitoring of a

future mine neutralization event after
evaluating the environmental variables
affecting sound propagation in the area,
such as shallow depths, seasonal
temperature variation, bottom sediment
composition, and other factors that
would affect our confidence in the data
collected. Further, the Navy states that
if such data can be collected within
existing programmed funding for SSTC
monitoring (i.e., costs) and without
impacts to training, the Navy will move
forward in incorporating one-time
propagation measurements into its
monitoring program for SSTC
underwater detonations training.

Comment 12: The Commission
requests NMFS require the Navy to re-
estimate the sizes of the buffer zones
using the average swim speed of the
fastest swimming marine mammal that
inhabits the areas within and in the
vicinity of SSTC where TDFSs would be
used and for which taking authorization
is being requested. The Commission
states that animals swimming faster
than 3 knots could easily be at increased
risk. Providing peer-reviewed papers by
Lockyer and Morris (1987), Mate et al.
(1995), Ridoux et al. (1997), Rohr et al.
(1998), and Rohr and Fish (2004), the
Commission points out that many
marine mammals are capable of
swimming much faster than 4 knots,
especially during short timeframes.

Response: NMFS does not agree with
the Commission’s assessment that the
sizes of the buffer zones be established
based on average swim speed of the
fastest swimming marine mammals.
While the Commission quotes higher
swim speeds, the behavioral context of
the speeds should be considered. Just
because an animal can go faster does not
mean that it will. A better citation than
one provided by the Commission (Rohr
et al. 1998) is perhaps Rohr et al. (2006).
Speeds reported are in terms of
maximum for a captive long-beaked
common dolphin, and for wild long-
beaked common dolphin evoked by low
passes from an airplane recording their
reaction (Rohr et al. 2006). Maximum
speeds are energetically expensive for
any organism and usually not
maintained for long. Unpublished
observations of marine mammals within
the SSTC boat lanes during the Navy
2011 and 2012 surveys have
documented mostly small groups of
slow moving, milling coastal stock of
bottlenose dolphins and California sea
lions. The occurrence of more pelagic
species (long-beaked common dolphins,
Pacific white-sided dolphins, Risso’s
dolphins, and short-beaked common
dolphins) is predicted to be less likely
and limited in duration. Navy included
these species in the SSTC THA

application addendum as a conservative
measure.

Further expansion of the buffer zones
is not warranted because: (1) The
current buffer zones already incorporate
an additional precautionary factor to
account for swim speeds above 3 knots;
and (2) buffer zones greater than 1,000
yards for events using 2 boats, and
1,400/1,500 yards for events using 3
boats or 2 boats and 1 helicopter, cannot
be monitored or supported by the
Navy’s exercising units.

In terms of sizes of the mitigation
zones, a maximum 1,400 and 1,500 yard
radius for larger charge or longer time
TDFD training events are required,
which is the maximum distance the
Navy can confidently clear with 3 boats
(or 2 boats and 1 helicopter). NMFS is
satisfied that the mitigation zones
proposed in the supplemental Federal
Register notice for the proposed THA (77
FR 19231; March 30, 2012) are justified,
adequate, and protective of marine
mammals. In addition to the buffer zone
determination issue, there are also
additional operational and training
resources to consider. While larger
mitigation zones increase distance from
the detonation site, there must also be
an ability to adequately survey a
mitigation zone to ensure animals are
spotted. Due to the type of small unit
training being conducted at SSTC, there
are limited surveillance assets available
to monitor a given buffer zone during
underwater detonations training.
Scheduling additional observation boats
and crews beyond what the Navy has
proposed in the SSTC IHA application
addendum involves coordination and
availability of other unit(s) and will
degrade overall training readiness. For
instance, limited availability of boats
and personnel do not allow for
operation of 4 or more boats. If 4 boats
were required, negative impacts to
military readiness would result because
Navy would be precluded from
conducting events due to unavailable
assets. Therefore, both NMFS and the
Navy do not consider additional
observation boats other than those
designated a valid option during SSTC
TDFD training events.

Comment 13: The Commission
requests NMFS to advise the Navy that
it should seek authorization for serious
injury and incidental mortality in
addition to taking by harassment. The
Commission states that the March 2011
SSTC incident indicates that the Navy’s
monitoring and mitigation measures
used to protect marine mammals during
these exercises were based on faulty
assumptions and were simply not
adequate.
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Response: Although it is true that the
Navy’s previous monitoring and
mitigation measures were based on
faulty assumptions and did not take
TDFD into consideration, they have
subsequently addressed the inadequacy
and worked with NMFS to develop a
series of more robust monitoring and
mitigation measures to safeguard marine
mammals from injury and mortality.
The March 2011 SSTC incident is the
only known mortality event ever
documented from Navy underwater
detonation training not only at SSTC,
but also at all other areas in the Atlantic
Ocean and Pacific Ocean where similar
training has occurred over the past 30
years. Due to the low density and small
zones of injury, the chance for injury
and mortality is considered very low. In
addition, the enhanced monitoring and
mitigation measures discussed in
Response to Comments above and in the
supplemental Federal Register notice
for the proposed IHA (77 FR 19231;
March 30, 2012) should prevent any
injury and mortality of marine mammals
by underwater detonations training.

Comment 14: One private citizen
wrote against bombing.

Response: Comments noted. However,
this comment is irrelevant to the
proposed issuance of an THA to the
Navy to take marine mammals
incidental to its training exercises.
Description of Marine Mammals in the
Area of the Specified Activity.

Common marine mammal species
occurring regularly in the vicinity of the
SSTC training area include the
California sea lion (Zalophus
californianus), Pacific harbor seal
(Phoca vitulina richardsii), California
coastal stock of bottlenose dolphin
(Tursiops truncatus), and more
infrequently gray whale (Eschrichtius
robustus). Detailed descriptions of these
species are provided in the Federal
Register notice for the proposed IHA (75
FR 64276; October 19, 2010) and are not
repeated here.

In addition to these four common
species, an additional four dolphin
species: long-beaked common dolphin,
short-beaked common dolphin, Pacific
white-sided dolphin, and Risso’s
dolphin have been sighted in the
vicinity of the SSTC training area, but
much less frequently. None are listed as
threatened or endangered under the
Endangered Species Act (ESA). Detailed
descriptions of these species are
provided in the supplemental Federal
Register notice for the proposed IHA (77
FR 19231; March 30, 2012) and are not
repeated here.

Further information on all the species
can also be found in the NMFS Stock
Assessment Reports (SAR). The Pacific

2011 SAR is available at: http://
www.nmfs.noaa.gov/pr/pdfs/sars/
po2011.pdyf.

Potential Effects on Marine Mammals
and Their Habitat

Anticipated impacts resulting from
the Navy’s proposed SSTC training
activities include disturbance from
underwater detonation events and pile
driving from the ELCAS events, if
marine mammals are in the vicinity of
these action areas.

Impacts from Anthropogenic Noise

Marine mammals exposed to high
intensity sound repeatedly or for
prolonged periods can experience
hearing threshold shift (TS), which is
the loss of hearing sensitivity at certain
frequency ranges (Kastak et al. 1999;
Schlundt et al. 2000; Finneran et al.
2002; 2005). TS can be permanent
(PTS), in which case the loss of hearing
sensitivity is unrecoverable, or
temporary (TTS), in which case the
animal’s hearing threshold will recover
over time (Southall et al. 2007). Since
marine mammals depend on acoustic
cues for vital biological functions, such
as orientation, communication, finding
prey, and avoiding predators, marine
mammals that suffer from PTS or TTS
will have reduced fitness in survival
and reproduction, either permanently or
temporarily. Repeated noise exposure
that leads to TTS could cause PTS.

Measured source levels from impact
pile driving can be as high as 214 dB re
1 pPa @ 1 m. Although no marine
mammals have been shown to
experience TTS or PTS as a result of
being exposed to pile driving activities,
experiments on a bottlenose dolphin
(Tursiops truncates) and beluga whale
(Delphinapterus leucas) showed that
exposure to a single watergun impulse
at a received level of 207 kPa (or 30 psi)
peak-to-peak (p-p), which is equivalent
to 228 dB re 1 uPa (p-p), resulted in a
7 and 6 dB TTS in the beluga whale at
0.4 and 30 kHz, respectively.
Thresholds returned to within 2 dB of
the pre-exposure level within 4 minutes
of the exposure (Finneran et al. 2002).
No TTS was observed in the bottlenose
dolphin. Although the source level of
pile driving from one hammer strike is
expected to be much lower than the
single watergun impulse cited here,
animals being exposed for a prolonged
period to repeated hammer strikes could
receive more noise exposure in terms of
SEL than from the single watergun
impulse (estimated at 188 dB re 1 uPa2-
s) in the aforementioned experiment
(Finneran et al. 2002).

However, in order for marine
mammals to experience TTS or PTS, the

animals have to be close enough to be
exposed to high intensity noise levels
for a prolonged period of time. NMFS
current standard mitigation for
preventing injury from PTS and TTS is
to require shutdown or power-down of
noise sources when a cetacean species
is detected within the isopleths
corresponding to SPL at received levels
equal to or higher than 180 dB re 1 uPa
(rms), or a pinniped species at 190 dB
re 1 uPa (rms). Based on the best
scientific information available, these
SPLs are far below the threshold that
could cause TTS or the onset of PTS.
Certain mitigation measures proposed
by the Navy, discussed below, can
effectively prevent the onset of TS in
marine mammals, by establishing safety
zones and monitoring safety zones
during the training exercise.

In addition, chronic exposure to
excessive, though not high-intensity,
noise could cause masking at particular
frequencies for marine mammals that
utilize sound for vital biological
functions. Masking could interfere with
detection of acoustic signals such as
communication calls, echolocation
sounds, and environmental sounds
important to marine mammals.
Therefore, like TS, marine mammals
whose acoustical sensors or
environment are being masked are also
impaired from maximizing their
performance fitness in survival and
reproduction.

Masking occurs at the frequency band
which the animals utilize. Therefore,
since noise generated from the proposed
underwater detonation and pile driving
and removal is mostly concentrated at
low frequency ranges, it may have less
effect on high frequency echolocation
sounds by dolphin species. However,
lower frequency man-made noises are
more likely to affect detection of
communication calls and other
potentially important natural sounds
such as surf and prey noise. It may also
affect communication signals when they
occur near the noise band used by the
animals and thus reduce the
communication space of animals (e.g.,
Clark et al. 2009) and cause increased
stress levels (e.g., Foote et al. 2004; Holt
et al. 2009).

Masking can potentially impact
marine mammals at the individual,
population, community, or even
ecosystem levels (instead of individual
levels caused by TS). Masking affects
both senders and receivers of the signals
and can potentially have long-term
chronic effects on marine mammal
species and populations in certain
situations. Recent science suggests that
low frequency ambient sound levels
have increased by as much as 20 dB


http://www.nmfs.noaa.gov/pr/pdfs/sars/po2011.pdf
http://www.nmfs.noaa.gov/pr/pdfs/sars/po2011.pdf
http://www.nmfs.noaa.gov/pr/pdfs/sars/po2011.pdf

43244

Federal Register/Vol. 77, No. 142/ Tuesday, July 24, 2012/ Notices

(more than 3 times in terms of SPL) in
the world’s ocean from pre-industrial
periods, and most of these increases are
from distant shipping (Hildebrand
2009). All anthropogenic noise sources,
such as those from underwater
explosions and pile driving, contribute
to the elevated ambient noise levels and,
thus intensify masking. However, single
detonations are unlikely to contribute
much to masking.

Since all of the underwater detonation
events and ELCAS events are planned in
a very shallow water situation (wave
length >> water depth), where low
frequency propagation is not efficient,
the noise generated from these activities
is predominantly in the low frequency
range and is not expected to contribute
significantly to increased ocean ambient
noise.

Finally, exposure of marine mammals
to certain sounds could lead to
behavioral disturbance (Richardson et
al. 1995). Behavioral responses to
exposure to sound and explosions can
range from no observable response to
panic, flight and possibly more
significant responses as discussed
previously (Richardson et al. 1995;
Southall et al. 2007). These responses
include: changing durations of surfacing
and dives, number of blows per
surfacing, or moving direction and/or
speed; reduced/increased vocal
activities, changing/cessation of certain
behavioral activities (such as socializing
or feeding); visible startle response or
aggressive behavior (such as tail/fluke
slapping or jaw clapping), avoidance of
areas where noise sources are located,
and/or flight responses (e.g., pinnipeds
flushing into water from haulouts or
rookeries) (Reviews by Richardson et al.
1995; Wartzok et al. 2003; Cox et al.
2006; Nowacek et al. 2007; Southall et
al. 2007).

The biological significance of many of
these behavioral disturbances is difficult
to predict, especially if the detected
disturbances appear minor. However,
the consequences of behavioral
modification could be expected to be
biologically significant if the change
affects growth, survival, and
reproduction. Some of these significant
behavioral modifications include:

e Drastic change in diving/surfacing
patterns (such as those thought to be
causing beaked whale stranding due to
exposure to military mid-frequency
tactical sonar);

¢ Habitat abandonment due to loss of
desirable acoustic environment; and

e Cease feeding or social interaction.

For example, at the Guerreo Negro
Lagoon in Baja California, Mexico,
which is one of the important breeding
grounds for Pacific gray whales,

shipping and dredging associated with a
salt works may have induced gray
whales to abandon the area through
most of the 1960s (Bryant et al. 1984).
After these activities stopped, the
lagoon was reoccupied, first by single
whales and later by cow-calf pairs.

The onset of behavioral disturbance
from anthropogenic noise depends on
both external factors (characteristics of
noise sources and their paths) and the
receiving animals (hearing, motivation,
experience, demography) and is also
difficult to predict (Southall et al. 2007).

However, the proposed action area is
not believed to be a prime habitat for
marine mammals, nor is it considered
an area frequented by marine mammals.
Therefore, behavioral disturbances that
could result from anthropogenic
construction noise associated with the
Navy’s proposed training activities are
expected to affect only a small number
of marine mammals on an infrequent
basis.

Impacts from Underwater Detonations
at Close Range

In addition to noise induced
disturbances and harassment, marine
mammals could be killed or injured by
underwater explosions due to the
impacts to air cavities, such as the lungs
and bubbles in the intestines, from the
shock wave (Elsayed 1997; Elsayed and
Gorbunov 2007). The criterion for
mortality and non-auditory injury used
in MMPA take authorization is the onset
of extensive lung hemorrhage and slight
lung injury or ear drum rupture,
respectively (see Table 3). Extensive
lung hemorrhage is considered
debilitating and potentially fatal as a
result of air embolism or suffocation. In
the Incidental Harassment
Authorization application, all marine
mammals within the calculated radius
for 1% probability of onset of extensive
lung injury (i.e., onset of mortality) were
counted as lethal exposures. The range
at which 1% probability of onset of
extensive lung hemorrhage is expected
to occur is greater than the ranges at
which 50% to 100% lethality would
occur from closest proximity to the
charge or from presence within the bulk
cavitation region. (The region of bulk
cavitation is an area near the surface
above the detonation point in which the
reflected shock wave creates a region of
cavitation within which smaller animals
would not be expected to survive).
Because the range for onset of extensive
lung hemorrhage for smaller animals
exceeds the range for bulk cavitation
and all more serious injuries, all smaller
animals within the region of cavitation
and all animals (regardless of body
mass) with more serious injuries than

onset of extensive lung hemorrhage are
accounted for in the lethal exposures
estimate. The calculated maximum
ranges for onset of extensive lung
hemorrhage depend upon animal body
mass, with smaller animals having the
greatest potential for impact, as well as
water column temperature and density.

However, due to the small detonation
that would be used in the proposed
SSTC training activities and the
resulting small safety zones to be
monitored and mitigated for marine
mammals in the vicinity of the proposed
action area, NMFS concluded it is
unlikely that marine mammals would be
killed or injured by underwater
detonations.

Impact from Detonations with TDFDs

As mentioned earlier, a TDFD begins
a countdown to a detonation event with
a time-delaying device, and there is no
mechanism to stop (abort) the pre-set
explosion once the device has been set.
Therefore, in the absence of any
additional mitigation, the potential
danger exists in the scenario that during
the brief period after the exclusion zone
is cleared and before the charges are
detonated, marine mammals could enter
the exclusion zone and approach close
enough to the explosive to be injured or
killed upon detonation. Nevertheless,
the anticipated level of impacts to
marine mammals without any
mitigation and monitoring measures,
which is assessed solely based on the
density and distribution of the animals
within the vicinity of the action,
remains the same as analyzed in the
original proposed IHA (75 FR 64276;
October 19, 2010).

Impact Criteria and Thresholds

The effects of an at-sea explosion or
pile driving on a marine mammal
depends on many factors, including the
size, type, and depth of both the animal
and the explosive charge/pile being
driven; the depth of the water column;
the standoff distance between the
charge/pile and the animal; and the
sound propagation properties of the
environment. Potential impacts can
range from brief acoustic effects (such as
behavioral disturbance), tactile
perception, physical discomfort, slight
injury of the internal organs and the
auditory system, to death of the animal
(Yelverton et al. 1973; O’Keeffe and
Young 1984; DoN 2001). Non-lethal
injury includes slight injury to internal
organs and the auditory system;
however, delayed lethality can be a
result of individual or cumulative sub-
lethal injuries (DoN 2001). Short-term or
immediate lethal injury would result
from massive combined trauma to
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internal organs as a direct result of
proximity to the point of detonation or
pile driving (DoN 2001).

This section summarizes the marine
mammal impact criteria used for the
subsequent modeled calculations.
Several standard acoustic metrics (Urick
1983) are used to describe the
thresholds for predicting potential
physical impacts from underwater
pressure waves:

e Total energy flux density or Sound
Exposure Level (SEL). For plane waves
(as assumed here), SEL is the time
integral of the instantaneous intensity,
where the instantaneous intensity is
defined as the squared acoustic pressure
divided by the characteristic impedance
of sea water. Thus, SEL is the
instantaneous pressure amplitude
squared, summed over the duration of
the signal and has dB units referenced
to 1 re uPa2-s.

e 1/3-octave SEL. This is the SEL in
a 1/3-octave frequency band. A 1/3-
octave band has upper and lower
frequency limits with a ratio of 21:3,
creating bandwidth limits of about 23
percent of center frequency.

e Positive impulse. This is the time
integral of the initial positive pressure
pulse of an explosion or explosive-like
wave form. Standard units are Pa-s, but
psi-ms also are used.

e Peak pressure. This is the maximum
positive amplitude of a pressure wave,
dependent on charge mass and range.
Units used here are psi, but other units

of pressure, such as pPa and Bar, also
are used.

1. Harassment Threshold for Sequential
Underwater Detonations

There may be rare occasions when
sequential underwater detonations are
part of a static location event.
Sequential detonations are more than
one detonation within a 24-hour period
in a geographic location where
harassment zones overlap. For
sequential underwater detonations,
accumulated energy over the entire
training time is the natural extension for
energy thresholds since energy
accumulates with each subsequent shot.

For sequential underwater
detonations, the acoustic criterion for
behavioral harassment is used to
account for behavioral effects significant
enough to be judged as harassment, but
occurring at lower sound energy levels
than those that may cause TTS. The
behavioral harassment threshold is
based on recent guidance from NMFS
(NMFS 2009a; 2009b) for the energy-
based TTS threshold. The research on
pure tone exposures reported in
Schlundt et al. (2000) and Finneran and
Schlundt (2004) provided the pure-tone
threshold of 192 dB as the lowest TTS
value. The resulting TTS threshold for
explosives is 182 dB re 1 uPa2-s in any
Y3 octave band. As reported by Schlundt
et al. (2000) and Finneran and Schlundt
(2004), instances of altered behavior in
the pure tone research generally began
5 dB lower than those causing TTS. The

behavioral harassment threshold is
therefore derived by subtracting 5 dB
from the 182 dB re 1 uPa2-s in any
octave band threshold, resulting in a
177 dB re 1 pPa2-s behavioral
disturbance harassment threshold for
multiple successive explosives (Table
3).

2. Criteria for ELCAS Pile Driving and
Removal

Since 1997, NMFS has been using
generic sound exposure thresholds to
determine when an activity in the ocean
that produces impact sound (i.e., pile
driving) results in potential take of
marine mammals by harassment (70 FR
1871). Current NMFS criteria (70 FR
1871) regarding exposure of marine
mammals to underwater sounds is that
cetaceans exposed to sound pressure
levels (SPLs) of 180 dB root mean
squared (dByms in units of dB re 1 pPa)
or higher and pinnipeds exposed to 190
dB:ms or higher are considered to have
been taken by Level A (i.e., injurious)
harassment. Marine mammals
(cetaceans and pinnipeds) exposed to
impulse sounds (e.g., impact pile
driving) of 160 dB.ms but below Level A
thresholds (i.e., 180 or 190 dB) are
considered to have been taken by Level
B behavioral harassment. Marine
mammals (cetaceans and pinnipeds)
exposed to non-impulse noise (e.g.,
vibratory pile driving) at received levels
of 120 dB RMS or above are considered
to have been taken by Level B
behavioral harassment (Table 1).

TABLE 1—EFFECTS CRITERIA FOR UNDERWATER DETONATIONS AND ELCAS PILE DRIVING/REMOVAL

Criterion

Criterion definition

Threshold

Underwater Explosive Criteria

Mortality .....cceveeii e
Level A Harassment (Injury)

Level B Harassment ..........ccccccvvevviininnennnn.

(sequential detonations only)

Onset of severe lung injury (1% probability of mortality)
Slight lung injury; or
50% of marine mammals would experience ear drum

rupture; and 30% exposed sustain PTS.
TTS (dual criteria)

30.5 psi-ms (positive impulse)

13.0 psi-ms (positive impulse)

205 dB re 1 pPa2-s (full spectrum en-
ergy)

23 psi (peak pressure; explosives <2,000
Ibs), or

182 dB re 1 pPa2-s (peak ' octave
band)

177 dB re 1 uPa2-s

Pile Driving/Removal Criteria

Level A Harassment .........ccocceeveeeiiinnennnn.

Level B Behavioral Harassment .................

Pinniped only: PTS caused by repeated exposure to re-
ceived levels that cause TTS.

Cetacean only: PTS caused by repeated exposure to
received levels that cause TTS.

Impulse noise: Behavioral modification of animals

Non-impulse noise: Behavioral modification of animals

190 dB;s re 1 puPa
180 dB;ms re 1 uPa

160 dB,ms re 1 uPa
190 dBims re 1 puPa

Assessing Harassment from Underwater
Detonations

Underwater detonations produced
during SSTC training events represent a

single, known source. Chemical

explosives create a bubble of expanding
gases as the material burns. The bubble
can oscillate underwater or, depending

on charge-size and depth, be vented to
the surface in which case there is no
bubble-oscillation with its associated
low-frequency energy. Explosions
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produce very brief, broadband pulses
characterized by rapid rise-time, great
zero-to-peak pressures, and intense
sound, sometimes described as impulse.
Close to the explosion, there is a very
brief, great-pressure acoustic wave-front.
The impulse’s rapid onset time, in
addition to great peak pressure, can
cause auditory impacts, although the
brevity of the impulse can include less
SEL than expected to cause impacts.
The transient impulse gradually decays
in magnitude as it broadens in duration
with range from the source. The
waveform transforms to approximate a
low-frequency, broadband signal with a
continuous sound energy distribution
across the spectrum. In addition,
underwater explosions are relatively
brief, transitory events when compared
to the existing ambient noise within the
San Diego Bay and at the SSTC.

The impacts of an underwater
explosion to a marine mammal are
dependent upon multiple factors
including the size, type, and depth of
both the animal and the explosive.
Depth of the water column and the
distance from the charge to the animal
also are determining factors as are
boundary conditions that influence
reflections and refraction of energy
radiated from the source. The severity of
physiological effects generally decreases
with decreasing exposure (impulse,
sound exposure level, or peak pressure)
and/or increasing distance from the
sound source. The same generalization
is not applicable for behavioral effects,
because they do not depend solely on
sound exposure level. Potential impacts
can range from brief acoustic effects,
tactile perception, and physical
discomfort to both lethal and non-lethal
injuries. Disturbance of ongoing
behaviors could occur as a result of non-
injurious physiological responses to
both the acoustic signature and shock
wave from the underwater explosion.
Non-lethal injury includes slight injury
to internal organs and auditory system.
The severity of physiological effects
generally decreases with decreasing
sound exposure and/or increasing
distance from the sound source. Injuries
to internal organs and the auditory
system from shock waves and intense
impulsive noise associated with
explosions can be exacerbated by strong
bottom-reflected pressure pulses in
reverberant environments (Gaspin 1983;
Ahroon et al. 1996). Nevertheless, the
overall size of the explosives used at the
SSTC is much smaller than those used
during larger Fleet ship and aircraft
training events.

All underwater detonations proposed
for SSTC were modeled as if they will
be conducted in shallow water of 24 to

72 feet, including those that would
normally be conducted in very shallow
water (VSW) depths of zero to 24 feet.
Modeling in deeper than actual water
depths causes the modeled results to be
more conservative (i.e., it overestimates
propagation and potential exposures)
than if the underwater detonations were
modeled at their actual, representative
depths when water depth is less than 24
feet.

The Navy’s underwater explosive
effects simulation requires six major
process components:

e A training event description
including explosive type;

¢ Physical oceanographic and
geoacoustic data for input into the
acoustic propagation model
representing seasonality of the planned
operation;

¢ Biological data for the area
including density (and
multidimensional animal movement for
those training events with multiple
detonations);

e An acoustic propagation model
suitable for the source type to predict
impulse, energy, and peak pressure at
ranges and depths from the source;

o The ability to collect acoustic and
animal movement information to
predict exposures for all animals during
a training event (dosimeter record); and

e The ability for post-operation
processing to evaluate the dosimeter
exposure record and calculate exposure
statistics for each species based on
applicable thresholds.

An impact model, such as the one
used for the SSTC analysis, simulates
the conditions present based on
location(s), source(s), and species
parameters by using combinations of
embedded models (Mitchell et al. 2008).
The software package used for SSTC
consists of two main parts: an
underwater noise model and bioacoustic
impact model (Lazauski et al. 1999;
Lazauski and Mitchell 2006; Lazauski
and Mitchell 2008).

Location-specific data characterize the
physical and biological environments
while exercise-specific data construct
the training operations. The
quantification process involves
employment of modeling tools that
yield numbers of exposures for each
training operation.

During modeling, the exposures are
logged in a time-step manner by virtual
dosimeters linked to each simulated
animal. After the operation simulation,
the logs are compared to exposure
thresholds to produce raw exposure
statistics. It is important to note that
dosimeters only were used to determine
exposures based on energy thresholds,
not impulse or peak pressure

thresholds. The analysis process uses
quantitative methods and identifies
immediate short-term impacts of the
explosions based on assumptions
inherent in modeling processes, criteria
and thresholds used, and input data.
The estimations should be viewed with
caution, keeping in mind that they do
not reflect measures taken to avoid these
impacts (i.e., mitigations). Ultimately,
the goals of this acoustic impact model
were to predict acoustic propagation,
estimate exposure levels, and reliably
predict impacts.

Predictive sound analysis software
incorporates specific bathymetric and
oceanographic data to create accurate
sound field models for each source type.
Oceanographic data such as the sound
speed profiles, bathymetry, and seafloor
properties directly affect the acoustic
propagation model. Depending on
location, seasonal variations, and the
oceanic current flow, dynamic
oceanographic attributes (e.g., sound
speed profile) can change dramatically
with time. The sound field model is
embedded in the impact model as a core
feature used to analyze sound and
pressure fields associated with SSTC
underwater detonations.

The sound field model for SSTC
detonations was the Reflection and
Refraction in Multilayered Ocean/Ocean
Bottoms with Shear Wave Effects
(REFMS) model (version 6.03). The
REFMS model calculates the combined
reflected and refracted shock wave
environment for underwater detonations
using a single, generalized model based
on linear wave propagation theory
(Cagniard 1962; Britt 1986; Britt et al.
1991).

The model outputs include positive
impulse, sound exposure level (total
and in 1/3-octave bands) at specific
ranges and depths of receivers (i.e.,
marine mammals), and peak pressure.
The shock wave consists of two parts, a
very rapid onset “impulsive” rise to
positive peak over-pressure followed by
a reflected negative under-pressure
rarefaction wave. Propagation of shock
waves and sound energy in the shallow-
water environment is constrained by
boundary conditions at the surface and
seafloor.

Multiple locations (in Boat Lanes and
Echo area) and charge depths were used
to determine the most realistic spatial
and temporal distribution of detonation
types associated with each training
operation for a representative year.
Additionally, the effect of sound on an
animal depends on many factors
including:

e Properties of the acoustic source(s):
source level (SL), spectrum, duration,
and duty cycle;
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¢ Sound propagation loss from source
to animal, as well as, reflection and
refraction;

e Received sound exposure measured
using well-defined metrics;

e Specific hearing;

e Exposure duration; and

e Masking effects of background and
ambient noise.

To estimate exposures sufficient to be
considered injury or significantly
disrupt behavior by affecting the ability
of an individual animal to grow (e.g.,
feeding and energetics), survive (e.g.,
behavioral reactions leading to injury or
death, such as stranding), reproduce
(e.g., mating behaviors), and/or degrade
habitat quality resulting in
abandonment or avoidance of those
areas, dosimeters were attached to the
virtual animals during the simulation
process. Propagation and received
impulse, SEL, and peak pressure are a
function of depth, as well as range,

depending on the location of an animal
in the simulation space.

A detailed discussion of the
computational process for the modeling,
which ultimately generates two
outcomes—the zones of influence (ZOlIs)
and marine mammal exposures, is
presented in the Navy’s IHA
application.

Severity of an effect often is related to
the distance between the sound source
and a marine mammal and is influenced
by source characteristics (Richardson
and Malme 1995). For SSTC, ZOIs were
estimated for the different charge
weights, charge depths, water depths,
and seasons using the REFMS model as
described previously. These ZOIs for
SSTC underwater detonations by
training event are shown in Table 2,
which was updated from Table 4 in the
Federal Register notice (75 FR 64276;
October 19, 2010) for the proposed IHA.
This change is merely a correction of

erroneous table values. The Navy
impact modeling used the correct
propagation ZOls and effects in their
marine mammal exposure estimates, so
the table change does not change any
effects analysis presented in the Federal
Register notice (75 FR 64276; October
19, 2010) for the proposed IHA. One
correction is changing the 23 psi table
entry (for the Marine Mammal systems
29-1b NEW event) to 490 yards. Since
the proposed mitigation zone is based
on the maximum ZOI under the dual
TTS criteria, this revision changed from
the previous maximum of 470 yards to
490 yards, an addition of 20 yards. In
addition, Table 2 added a column that
shows the ZOIs for sub-TTS behavioral
harassment.

For single detonations, the ZOIs were
calculated using the range associated
with the onset of TTS based on the Navy
REFMS model predictions.

BILLING CODE 3510-22-P
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Table 2. Maximum ZOIs for Underwater Detonation Events at SSTC

Maximum ZOI (yards)
Activity #, Underwater Detonation Season* | Sub-TTS TTS Injury Mortality
Activity, NEW Charge Weight Used, 182
And Annual Activity Amount 177 dB re 23 dB re 13.0 psi- | 205dBre 30.5 psi-
2 N 2
1pPa’-sec psi IpPa’-sec msec TuPa’-sec msec
Shock wave action generator SWAG) | Warm n/a 60 20 0 0 0
(San Diego Bay- Echo sub-area; 0.033
NEW (74/yr) Cold n/a 40 20 0 0 0
SWAG (SSTC-North and South Warm n/a 60 20 0 0 0
Oceanside; 0.033 NEW (16/yr) Cold n/a 40 20 0 0 0
Mine Countermeasures Warm n/a 470 300 360 80 80
(20 Tbs NEW: 29/yr) Cold n/a 450 340 160 80 80
Floating Mine Warm n/a 240 160 80 40 20
(5 1bs NEW; 53/y1) Cold n/a 260 180 80 40 20
Dive Platoon Warm 470 210 330 80 90 50
(3.5 Ib NEW sequential; 8/yr) Cold 560 220 370 90 90 50
Unmanned Underwater Vehicle (15 b Warm n/a 440 280 360 80 80
NEW; 4/yr) Cold n/a 400 320 150 80 80
Marine Mammal Systems Warm 740 380 420 360 140 90
(29 1b NEW sequential; 8/yr) Cold 650 450 470 170 140 90
Marine Mammal Systems Warm n/a 400 330 360 100 90
(29 1b NEW: 8/yr) Cold n/a 490%* 370 170 100 90
Mine Neutral Warm 470 330 330 80 90 50
(3-5 Ib NEW sequential; 4/yr) Cold 560 360 370 90 90 50
Surf Zone Training and Evaluation Warm n/a 470 300 160 80 80
(<201b NEW; 2/yr) Cold n/a 450 340 160 80 80
UUV Neutral Warm 260 400 280 80 60 50
(3.6 Ib NEW sequential; 4/yr) Cold 280 400 320 90 60 50
AMNS Warm n/a 220 170 80 40 40
(3-5 1o NEW: 10/y1) Cold n/a 230 180 80 40 40
Qual/Cert Warm n/a 470 330 140 100 80
(13.8 Ib NEW sequential; 8/y1’) Cold n/a 330 370 140 100 80
Qual/Cert Warm 470 430 330 300 90 90
(25.5 b NEW; 4/y1) Cold 530 470 360 170 90 90
Naval Special Warfare Demolition Warm n/a 360 240 160 80 40
Training (10 Ib NEW; 4/yr) Cold n/a 360 250 160 80 40
Naval Special Warfare Demolition Warm n/a 400 280 80 60 50
Training 3.6 Ib NEW: 4/yr) Cold nfa 400 320 90 60 50
Naval Special Warfare SEAL Warm n/a 360 240 160 80 40
Delivery Vehicle (10 Ib NEW; 40/yr) Cold na 360 250 160 80 40
Naval Special Warfare SEAL Warm n/a 360 240 160 80 40
Delivery Vehicle (10 Ib NEW; 40/yr) Cold a 360 250 160 0 20
* Warm: November — April; cold: May — October.
** Although revising maximum ZOI to 490 yards from 400 yards, with only 8 detonations per year, this Maximum ZOI of 490
yards would only likely occur < 1.3% (4/311) of all annual SSTC underwater detonations.

B"'I'E'NG K/?Df '35110_282_0 ive Exolosi to non-TTS behavior disruption. SEL, impulse, and peak pressure for
0{ (.u tiple uctqetlsscllv? Xf. osn]/eth Calculating the zones of influence in sequential (10 sec timed) and multiple
events {1.e., sequential detonatlons), the .., g of total SEL, 1/3-octave bands controlled detonations (>30 minutes)

Z0OI calculation was based on the range
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was slightly different than for the single
detonations. For the sequential
detonations, ZOI calculations
considered spatial and temporal
distribution of the detonations, as well
as the effective accumulation of the
resultant acoustic energy. To calculate
the ZOI, sequential detonations were
modeled such that explosion SEL were
summed incoherently to predict zones
while peak pressure was not.

In summary, all ZOI radii were
strongly influenced by charge size and
placement in the water column, and
only slightly by the environmental
variables.

Very Shallow Water (VSW) Underwater
Detonations Live-Fire Tests ZOI
Determination

Measurements of the propagated
pressures during single-charge
underwater detonation exercises in
VSW at SSTC (and San Clemente Island)
were conducted in 2002 as part of a
study to evaluate existing underwater
explosive propagation models for
application to VSW conditions
(unpublished, Naval Special Warfare
Center/Anteon Corporation 2005, cited
in the Navy’s SSTC IHA Application).
The direct measurements made in those
tests provided an in-place
characterization of pressure propagation
for the training exercises as they are
actually conducted at the SSTC. During
the tests, 2 and 15 lbs charges of NEW
explosives were detonated in 6 and 15
feet of water with charges laying on the
bottom or two feet off the bottom at
SSTC and San Clemente Island. At
SSTC, swell conditions precluded
detonations at the 6-foot depth. Peak-
pressures (unfiltered) and energies—
between 100 Hz and 41 kHz—in 1/3-
octave bands of highest energies from
each detonation were measured in three
locations relative to the charges: (1) 5—
10 feet seaward of the charge, (2) 280—
540 feet seaward, and (3) at about 1,000
feet seaward. Underwater detonations of
small 2 lb charges at SSTC were
measured at a ‘“‘near range’’ location
within feet of the charge and at a “single
far range” of 525 feet from the charge
(unpublished, Naval Special Warfare
Center/Anteon Corporation 2005, cited
in the Navy’s SSTC IHA Application
2010). In the tests, the position of single
charges—on and 2 feet off the bottom—
affected the propagated peak-pressures.
Off-bottom charges produced
consistently greater peak-pressures than
on-bottom charges as measured at about
200, 500, and 1,000 feet distances. Off-
bottom 15 Ib charges in 15 feet of water
produced between 43-67% greater
peak-pressures than on-bottom charges.
Greater differences were found when

detonations occurred in extremely
shallow depths of 6 feet at San Clemente
Island (unpublished, Naval Special
Warfare Center/Anteon Corporation
2005, cited in the Navy’s SSTC THA
Application 2010). Generally,
measurements during single-charge
exercises produced empirical data that
were predicted by the propagation
models. At about 1,000 feet seaward,
peak-pressure varied from 11-17
pounds psi at different depths, and
energies between 100 Hz and 41 kHz in
the 1/3-octave bands of highest energies
varied from about 175-186 dB re 1 pPaz2-
s at different depths. From the
measurements, it was determined that
the range at which the criterion for
onset-TTS would be expected to occur
in small odontocetes matched the range
predicted by a conservative model of
propagation that assumed a boundary-
less medium and equal sound velocity
at all depths in the range—i.e., an “iso-
velocity” model. Bottom and water-
column conditions also influence
pressure-wave propagation and
dissipation of blast residues.

In comparison, predictions made by
the Navy’s REFMS model (see above)
were found to be unstable across the
distances considered under the
conditions of VSW with bottom or near
bottom charge placement, reflective
bottom, and a non-refractive water
column (i.e., equal sound velocity at all
depths). The source of instability in the
REFMS predictions is most likely due to
the nature of the VSW zone wherein the
ratio of depth to range is very small—

a known problem for the REFMS’
predictive ray-tracing. Therefore, the
determination of ZOIs within the VSW
zones was based on the empirical
propagation data and iso-velocity model
predictions discussed above for charge-
weights of 20 lbs or less of NEW
explosive on the bottom and for charge-
weights of 3.6 lbs or less off the bottom.
For SSTC this range was determined to
be a 1,200-foot (400-yard) radius out
from the site of the detonation with the
shoreward half of the implied circle
being truncated by the shoreline and
extremely shallow water immediately
off shore.

Assessing ELCAS Pile Driving and
Removal Impacts

Noise associated with ELCAS training
includes loud impulsive sounds derived
from driving piles into the soft sandy
substrate of the SSTC waters to
temporarily support a causeway of
linked pontoons. Two hammer-based
methods will be used to install/remove
ELCAS piles: impact pile driving for
installation and vibratory driving for
removal. The impact hammer is a large

metal ram attached to a crane. A vertical

support holds the pile in place and the

ram is dropped or forced downward.

The energy is then transferred to the

pile which is driven into the seabed.

The ram is typically lifted by a diesel

power source.

The methodology for analyzing
potential impacts from ELCAS events is
similar to that of analyzing explosives.
The ELCAS analysis includes two steps
used to calculate potential exposures:

e Estimate the zone of influence for
Level A injurious and Level B
behavioral exposures for both impact
pile driving and vibratory pile removal
using the practical spreading loss
equation (CALTRANS 2009).

¢ Estimate the number of species
exposed using species density estimates
and estimated zones of influence.

The practical spreading loss equation
is typically used to estimate the
attenuation of underwater sound over
distance. The formula for this
propagation loss can be expressed as:
TL =F * log (D1/D2)

Where:

TL = transmission loss (the sound pressure
level at distance D1 minus the sound
pressure level at distance D2 from the
source, in dBms re 1 puPa)

F = attenuation constant

D1 = distance at which the targeted
transmission loss occurs

D2 = distance from which the transmission
loss is calculated

The attenuation constant (F) is a site-
specific factor based on several
conditions, including water depth, pile
type, pile length, substrate type, and
other factors. Measurements conducted
by the California Department of
Transportation (CADOT) and other
consultants (Greeneridge Science)
indicate that the attenuation constant
(F) can vary from 5 to 30. Small-
diameter steel H-type piles have been
found to have high F values in the range
of 20 to 30 near the pile (i.e., between
30-60 feet) (CALTRANS 2009). In the
absence of empirically measured values
at SSTC, NMFS and the Navy worked to
set the F value for SSTC to be on the low
(conservative, and more predictive) end
of the small-diameter steel piles at F =
15, to indicate that the spreading loss is
between the spherical (F = 20) and
cylindrical (F = 10).

Actual noise source levels of ELCAS
pile driving at SSTC depend on the type
of hammer used, the size and material
of the pile, and the substrate the piles
are being driven into. Using known
equipment, installation procedures, and
applying certain constants derived from
other west coast measured pile driving,
predicted underwater sound levels from
ELCAS pile driving can be calculated.
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The ELCAS uses 24-inch diameter
hollow steel piles, installed using a
diesel impact hammer to drive the piles
into the sandy on-shore and near-shore
substrate at SSTC. For a dock repair
project in Rodeo, California in San
Francisco Bay, underwater sound
pressure level (SPL) for a 24-inch steel
pipe pile driven with a diesel impact
hammer in less than 15 ft of water depth
was measured at 189 dB.ms re 1 uPa from
approximately 33 ft (11 yards) away.
SPL for the same type and size pile also
driven with a diesel impact hammer,
but in greater than 36 ft of water depth,
was measured to be 190 to 194 dB,n;
during the Amoco Wharf repair project
in Carquinez Straits, Martinez,
California (CADOT 2009). The areas
where these projects were conducted
have a silty sand bottom with an
underlying hard clay layer, which
because of the extra effort required to
drive into clay, would make these
measured pile driving sound levels
louder (more conservative) than they
would if driving into SSTC’s sandy
substrate. Given the local bathymetry
and smooth sloping sandy bottom at
SSTC, ELCAS piles will generally be
driven in water depths of 36 ft or less.

Therefore, for the purposes of the
Navy’s SSTC ELCAS analysis, both the
Rodeo repair project (189 dB.ms) and the
low end of the measured values of the
Amoco Wharf repair projects (190 dB;ms)
are considered to be reasonably
representative of sound levels that
would be expected during ELCAS pile
driving at SSTC. For hollow steel piles
of similar size as those proposed for the
ELCAS (<24-in diameter) used in
Washington State and California pile
driving projects, the broadband
frequency range of underwater sound
was measured between 50 Hz to 10.5
kHz with highest energy at frequencies
<1 to 3 kHz (CALTRANS 2009).
Although frequencies over 10.5 kHz are
likely present during these pile driving
projects, they are generally not typically
measured since field data has shown a
decrease in SPL to less than 120 dB at
frequencies greater than 10.5 kHz
(Laughlin 2005; 2007). It is anticipated
that ELCAS pile driving would generate
a similar sound spectra.

For ELCAS training events, using an
estimated SPL measurement of 190
dB:ms re 1 puPa at 11 yards as described
above, the circular ZOIs surrounding a
24-inch steel diesel-driven ELCAS pile
can be estimated via the practical
spreading loss equation to have radii of:

e 11 yards for Level A injurious
harassment for pinnipeds (190 dB.ms);

e 46 yards for Level A injurious
harassment for cetaceans (180 dBms),
and

e 1,094 yards for the Level B
behavioral harassment (160 dB;ms).

It should be noted that ELCAS pier
construction starts with piles being
driven near the shore and extends
offshore. Near the shore, the area of
influence would be a semi-circle and
towards the end of the ELCAS
(approximately 1,200 feet or 400 yards
from the shore) would be a full circle.
The above calculated area of influence
conservatively assumes that all ELCAS
piles are driven offshore at SSTC,
producing a circular zone of influence,
and discounts the limited propagation
from piles driven closer to shore.

Noise levels derived from piles
removed via vibratory extractor are
different than those driven with an
impact hammer. Steel pilings and a
vibratory driver were used for pile
driving at the Port of Oakland
(CALTRANS 2009). Underwater SPLs
during this project for a 24-inch steel
pile in 36 ft of water depth at a distance
of 11 yards (33 feet) from the source was
field measured to be 160 dB.ms. The area
where this project was conducted
(Oakland) has a harder substrate, which
because of the extra effort required to
drive and remove the pile, would make
these measured pile driving sound
levels louder (more conservative) than
they would if driving and removing into
and from SSTC’s sandy substrate.
Conservatively using this SPL
measurement for SSTC and F = 15, the
Z0Is for a 24-inch steel pile removed
via a vibratory extractor out to different
received SPLs can be estimated via the
practical spreading loss equation to be:

e <1 yard for Level A injurious
harassment for pinnipeds (190 dBms);

e One (1) yard for Level A injurious
harassment for cetaceans (180 dB.ms),
and

¢ 5,076 yards for Level B behavioral
harassment (120 dBms).

As discussed above, the calculated
area of influence conservatively
assumes that all ELCAS piles are driven
and subsequently removed offshore at
SSTC, producing a circular zone of
influence.

Mitigation Measures

In order to issue an incidental take
authorization under Section 101(a)(5)(D)
of the MMPA, NMFS must set forth the
permissible methods of taking pursuant
to such activity, and other means of
effecting the least practicable adverse
impact on such species or stock and its
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stock for
taking for certain subsistence uses.

For the Navy’s proposed SSTC
training activities, NMFS worked with
the Navy and developed the following
mitigation measures to minimize the
potential impacts to marine mammals in
the project vicinity as a result of the
underwater detonations (including
detonations with TDFDs) and ELCAS
pile driving/removal events.

Mitigation Measures for Underwater
Detonations

(A) Mitigation and Monitoring
Measures for Underwater Detonations in
Very Shallow Water (VSW, water depth
< 24 ft)

(1) Mitigation and Monitoring Measures
for VSW Underwater Detonations Using
Positive Control

1. Underwater detonations using
positive control (remote firing devices)
will only be conducted during daylight.

2. Easily visible anchored floats will
be positioned on 700 yard radius of a
roughly semi-circular zone (the
shoreward half being bounded by
shoreline and immediate off- shore
water) around the detonation location
for small explosive exercises at the
SSTC. These mark the outer limits of the
mitigation zone.

3. For each VSW underwater
detonation event, a safety-boat with a
minimum of one observer is launched
30 or more minutes prior to detonation
and moves through the area around the
detonation site. The task of the safety
observer is to exclude humans from
coming into the area and to augment a
shore observer’s visual search of the
mitigation zone for marine mammals.
The safety-boat observer is in constant
radio communication with the exercise
coordinator and shore observer
discussed below.

4. A shore-based observer will also be
deployed for VSW detonations in
addition to boat based observers. The
shore observer will indicate that the
area is clear of marine mammals after 10
or more minutes of continuous
observation with no marine mammals
having been seen in the mitigation zone
or moving toward it.

5. At least 10 minutes prior to the
planned initiation of the detonation
event- sequence, the shore observer, on
an elevated on-shore position, begins a
continuous visual search with
binoculars of the mitigation zone. At
this time, the safety-boat observer
informs the shore observer if any marine
mammal has been seen in the zone and,
together, both search the surface within
and beyond the mitigation zone for
marine mammals.

6. The observers (boat and shore
based) will indicate that the area is not
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clear any time a marine mammal is
sighted in the mitigation zone or moving
toward it and, subsequently, indicate
that the area is clear of marine mammals
when the animal is out and moving
away and no other marine mammals
have been sited.

7. Initiation of the detonation
sequence will only begin on final
receipt of an indication from the shore
observer that the area is clear of marine
mammals and will be postponed on
receipt of an indication from any
observer that the area is not clear of
marine mammals.

8. Following the detonation, visual
monitoring of the mitigation zone
continues for 30 minutes for the
appearance of any marine mammal in
the zone. Any marine mammal

appearing in the area will be observed
for signs of possible injury.

9. Any marine mammal observed after
a VSW underwater detonation either
injured or exhibiting signs of distress
will be reported via operational chain of
command to Navy environmental
representatives from U.S. Pacific Fleet,
Environmental Office, San Diego
Detachment. Using Marine Mammal
Stranding communication trees and
contact procedures established for the
Southern California Range Complex, the
Navy will report these events to the
Stranding Coordinator of NMFS’
Southwest Regional Office. These voice
or email reports will contain the date
and time of the sighting, location (or if
precise latitude and longitude is not
currently available, then the
approximate location in reference to an

established SSTC beach feature), species
description (if known), and indication
of the animal’s status.

(2) Mitigation and Monitoring Measures
for VSW Underwater Detonations Using
Time-Delay (TDFD Only)

1. Underwater detonations using
timed delay devices will only be
conducted during daylight.

2. Time-delays longer than 10 minutes
will not be used. The initiation of the
device will not start until the mitigation
area below is clear for a full 30 minutes
prior to initiation of the timer.

3. A mitigation zone will be
established around each underwater
detonation location as indicated in
Table 3 (1,000 or 1,400 yards) based on
charge weight and length of time delay
used.

TABLE 3—UPDATED BUFFER ZONE RADIUS (YD) FOR TDFDS BASED ON SizE OF CHARGE AND LENGTH OF TIME-DELAY,
WITH ADDITIONAL BUFFER ADDED TO ACCOUNT FOR FASTER SWIM SPEEDS

Time-delay
5 min 6 min 7 min 8 min 9 min 10 min
Charge Size (Ib 510 i, 1,000 yd .......... 1,000 yd .......... 1,000 yd .......... 1,000 yd .......... 1,400 yd .......... 1,400 yd
NEW: 100D e 1,000 yd .......... 1,000 yd .......... 1,000 yd .......... 1,400 yd .......... 1,400 yd .......... 1,400 yd
1529 1b .......... 1,000 yd .......... 1,400 yd .......... 1,400 yd .......... 1,400 yd .......... 1,500 yd .......... 1,500 yd

4. VSW ranges 1,000 yds:

e For each VSW underwater
detonation event with a mitigation zone
of 1,000 yds, a safety boat with a
minimum of one observer is launched
30 or more minutes prior to detonation
and moves through the area around the
detonation site at the seaward edge of
the mitigation zone. The task of the boat
is to exclude humans from coming into
the area and to augment a shore
observer’s visual search of the
mitigation zone for marine mammals.
The safety-boat observer is in constant
radio communication with the exercise
coordinator and shore observer
discussed below. To the best extent
practical, boats will try to maintain a 10
knot search speed.

e A shore-based observer will also be
deployed for VSW detonations in
addition to boat based observers. At
least 10 minutes prior to the planned
initiation of the detonation event-
sequence, the shore observer, on an
elevated on-shore position, begins a
continuous visual search with
binoculars of the mitigation zone. At
this time, the safety-boat observer
informs the shore observer if any marine
mammal has been seen in the zone and,
together, both search the surface within
and beyond the mitigation zone for
marine mammals. The shore observer

will indicate that the area is clear of
marine mammals after 10 or more
minutes of continuous observation with
no marine mammals having been seen
in the mitigation zone or moving toward
it.

5. VSW ranges larger than 1,400
yards:

e A minimum of 2 boats will be used
to survey for marine mammals at
mitigation ranges larger than 1,400
yards.

e When conducting the surveys
within a mitigation zone >1,400 yds,
boats will position themselves near the
mid-point of the mitigation zone radius
(but always outside the detonation
plume radius/human safety zone) and
travel in a semi-circular pattern around
the detonation location surveying both
the inner (toward detonation site) and
outer (away from detonation site) areas.
When using 2 boats, each boat will be
positioned on opposite sides of the
detonation location, separated by 180
degrees. If using more than 2 boats, each
boat will be positioned equidistant from
one another (120 degrees separation for
3 boats, 90 degrees separation for 4
boats, etc.). If available, aerial visual
survey support from Navy helicopters
can be utilized, so long as it will not
jeopardize safety of flight. Helicopters

will travel in a circular pattern around
the detonation location.

6. A mitigation zone will be surveyed
from 30 minutes prior to the detonation
and for 30 minutes after the detonation.

7. Other personnel besides boat
observers can also maintain situational
awareness on the presence of marine
mammals within the mitigation zone to
the best extent practical given dive
safety considerations.

Divers placing the charges on mines
will observe the immediate underwater
area around a detonation site for marine
mammals and report sightings to surface
observers.

8. If a marine mammal is sighted
within an established mitigation zone or
moving towards it, underwater
detonation events will be suspended
until the marine mammal has
voluntarily left the area and the area is
clear of marine mammals for at least 30
minutes.

9. Immediately following the
detonation, visual monitoring for
affected marine mammals within the
mitigation zone will continue for 30
minutes.

10. Any marine mammal observed
after an underwater detonation either
injured or exhibiting signs of distress
will be reported via Navy operational
chain of command to Navy
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environmental representatives from U.S.
Pacific Fleet, Environmental Office, San
Diego Detachment. Using Marine
Mammal Stranding communication
trees and contact procedures established
for the Southern California Range
Complex, the Navy will report these
events to the Stranding Coordinator of
NMFS’ Southwest Regional Office.
These voice or email reports will
contain the date and time of the
sighting, location (or if precise latitude
and longitude is not currently available,
then the approximate location in
reference to an established SSTC beach
feature), species description (if known),
and indication of the animal’s status.

(B) Mitigation and Monitoring Measures
for Underwater Detonations in Shallow
Water (>24 Feet)

(1) Mitigation and Monitoring Measures
for Underwater Detonations Using
Positive Control (Except SWAG and
Timed Detonations)

1. Underwater detonations using
positive control devices will only be
conducted during daylight.

2. A mitigation zone of 700 yards will
be established around each underwater
detonation point.

3. A minimum of two boats, including
but not limited to small zodiacs and 7-
m Rigid Hulled Inflatable Boats (RHIB)
will be deployed. One boat will act as
an observer platform, while the other
boat is typically the diver support boat.

4. Two observers with binoculars on
one small craft/boat will survey the
detonation area and the mitigation zone
for marine mammals from at least 30
minutes prior to commencement of the
scheduled explosive event and until at
least 30 minutes after detonation.

5. In addition to the dedicated
observers, all divers and boat operators
engaged in detonation events can
potentially monitor the area
immediately surrounding the point of
detonation for marine mammals.

6. If a marine mammal is sighted
within the 700 yard mitigation zone or
moving towards it, underwater
detonation events will be suspended
until the marine mammal has
voluntarily left the area and the area is
clear of marine mammals for at least 30
minutes.

7. Immediately following the
detonation, visual monitoring for
marine mammals within the mitigation
zone will continue for 30 minutes. Any
marine mammal observed after an
underwater detonation either injured or
exhibiting signs of distress will be
reported to via Navy operational chain
of command to Navy environmental
representatives from U.S. Pacific Fleet,

Environmental Office, San Diego
Detachment. Using Marine Mammal
Stranding communication trees and
contact procedures established for the
Southern California Range Complex, the
Navy will report these events to the
Stranding Coordinator of NMFS’
Southwest Regional Office. These voice
or email reports will contain the date
and time of the sighting, location (or if
precise latitude and longitude is not
currently available, then the
approximate location in reference to an
established SSTC beach feature), species
description (if known), and indication
of the animals status.

(2) Mitigation and Monitoring Measures
for Underwater Detonations Using
Time-Delay (TDFD Detonations Only)

1. Underwater detonations using
timed delay devices will only be
conducted during daylight.

2. Time-delays longer than 10 minutes
will not be used. The initiation of the
device will not start until the mitigation
area below is clear for a full 30 minutes
prior to initiation of the timer.

3. A mitigation zone will be
established around each underwater
detonation location as indicated in
Table 3 based on charge weight and
length of time-delay used. When
conducting the surveys within a
mitigation zone (either 1,000 or 1,400
yds), boats will position themselves
near the mid-point of the mitigation
zone radius (but always outside the
detonation plume radius/human safety
zone) and travel in a circular pattern
around the detonation location
surveying both the inner (toward
detonation site) and outer (away from
detonation site) areas.

4. Shallow water TDFD detonations
range 1,000 yds:

e A minimum of 2 boats will be used
to survey for marine mammals at
mitigation ranges of 1,000 yds.

e When using 2 boats, each boat will
be positioned on opposite sides of the
detonation location, separated by 180
degrees.

e Two observers in each of the boats
will conduct continuous visual survey
of the mitigation zone for the entire
duration of a training event.

e To the best extent practical, boats
will try to maintain a 10 knot search
speed. This search speed was added to
ensure adequate coverage of the buffer
zone during observation periods. While
weather conditions and sea states may
require slower speeds in some
instances, 10 knots is a prudent, safe,
and executable speed that will allow for
adequate surveillance. For a 1,000 yd
radius buffer zone a boat travelling at 10
knots and 500 yds away from the

detonation point would circle the
detonation point 3.22 times during a 30
minute survey period. By using 2 boats,
6.44 circles around the detonation point
would be completed in a 30 minute
span.

5. Shallow water TDFD detonations
greater than 1,400 yds:

¢ A minimum of 3 boats or 2 boats
and 1 helicopter will be used to survey
for marine mammals at mitigation
ranges of 1,400 yds.

e When using 3 (or more) boats, each
boat will be positioned equidistant from
one another (120 degrees separation for
3 boats, 90 degrees separation for 4
boats, etc.).

e For a 1,400 yd radius mitigation
zone, a 10 knot speed results in 2.3
circles for each of the three boats, or
nearly 7 circles around the detonation
point over a 30 minute span.

e If available, aerial visual survey
support from Navy helicopters can be
utilized, so long as it will not jeopardize
safety of flight.

¢ Helicopters, if available, can be
used in lieu of one of the boat
requirements. Navy helicopter pilots are
trained to conduct searches for
relatively small objects in the water,
such as a missing person. A helicopter
search pattern is dictated by standard
Navy protocols and accounts for
multiple variables, such as the size and
shape of the search area, size of the
object being searched for, and local
environmental conditions, among
others.

6. A mitigation zone will be surveyed
from 30 minutes prior to the detonation
and for 30 minutes after the detonation.

7. Other personnel besides boat
observers can also maintain situational
awareness on the presence of marine
mammals within the mitigation zone to
the best extent practical given dive
safety considerations.

Divers placing the charges on mines
will observe the immediate underwater
area around a detonation site for marine
mammals and report sightings to surface
observers.

8. If a marine mammal is sighted
within an established mitigation zone or
moving towards it, underwater
detonation events will be suspended
until the marine mammal has
voluntarily left the area and the area is
clear of marine mammals for at least 30
minutes.

9. Immediately following the
detonation, visual monitoring for
affected marine mammals within the
mitigation zone will continue for 30
minutes.

10. Any marine mammal observed
after an underwater detonation either
injured or exhibiting signs of distress
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will be reported via Navy operational
chain of command to Navy
environmental representatives from U.S.
Pacific Fleet, Environmental Office, San
Diego Detachment or Pearl Harbor.
Using Marine Mammal Stranding
protocols and communication trees
established for the Southern California
and Hawaii Range Complexes, the Navy
will report these events to the Stranding
Coordinator of NMFS’ Southwest or
Pacific Islands Regional Office. These
voice or email reports will contain the
date and time of the sighting, location
(or if precise latitude and longitude is
not currently available, then the
approximate location in reference to an
established SSTC beach feature), species
description (if known), and indication
of the animal’s status.

(3) Mitigation and Monitoring Measures
for Underwater SWAG Detonations
(SWAG Only)

A modified set of mitigation measures
would be implemented for SWAG
detonations, which involve much
smaller charges of 0.03 lbs NEW.

1. Underwater detonations using
SWAG will only be conducted during
daylight.

2. A mitigation zone of 60 yards will
be established around each SWAG
detonation site.

3. A minimum of two boats, including
but not limited to small zodiacs and 7-
m Rigid Hulled Inflatable Boats (RHIB)
will be deployed. One boat will act as
an observer platform, while the other
boat is typically the diver support boat.

4. Two observers with binoculars on
one small craft\boat will survey the
detonation area and the mitigation zone
for marine mammals from at least 10
minutes prior to commencement of the
scheduled explosive event and until at
least 10 minutes after detonation.

5. In addition to the dedicated
observers, all divers and boat operators
engaged in detonation events can
potentially monitor the area
immediately surrounding the point of
detonation for marine mammals.

6. Divers and personnel in support
boats would monitor for marine
mammals out to the 60 yard mitigation
zone for 10 minutes prior to any
detonation.

7. After the detonation, visual
monitoring for marine mammals would
continue for 10 minutes. Any marine
mammal observed after an underwater
detonation either injured or exhibiting
signs of distress will be reported via
Navy operational chain of command to
Navy environmental representatives
from U.S. Pacific Fleet, Environmental
Office, San Diego Detachment. Using
Marine Mammal Stranding

communication trees and contact
procedures established for the Southern
California Range Complex, the Navy
will report these events to the Stranding
Coordinator of NMFS’ Southwest
Regional Office. These voice or email
reports will contain the date and time of
the sighting, location (or if precise
latitude and longitude is not currently
available, then the approximate location
in reference to an established SSTC
beach feature), species description (if
known), and indication of the animal’s
status.

Mitigation for ELCAS Training at SSTC

NMFS worked with the Navy and
developed the below mitigation
procedures for ELCAS pile driving and
removal events along the oceanside Boat
Lanes at the SSTC for marine mammal
species.

1. Safety Zone: A safety zone shall be
established at 150 feet (50 yards) from
ELCAS pile driving or removal events.
This safety zone is base on the predicted
range to Level A harassment (180 dBims)
for cetaceans during pile driving, and is
being applied conservatively to both
cetaceans and pinnipeds during pile
driving and removal.

2. If marine mammals are found
within the 150-foot (50-yard) safety
zone, pile driving or removal events
shall be halted until the marine
mammals have voluntarily left the
mitigation zone.

3. Monitoring for marine mammals
shall be conducted within the zone of
influence and take place at 30 minutes
before, during, and 30 minutes after pile
driving and removal activities,
including ramp-up periods. A minimum
of one trained observer shall be placed
on shore, on the ELCAS, or in a boat at
the best vantage point(s) practicable to
monitor for marine mammals.

4. Monitoring observer(s) shall
implement shut-down/delay procedures
by calling for shut-down to the hammer
operator when marine mammals are
sighted within the safety zone. After a
shut-down/delay, pile driving or
removal shall not be resumed until the
marine mammal within the safety zone
is confirmed to have left the area or 30
minutes have passed without seeing the
animal.

5. Soft Start—ELCAS pile driving
shall implement a soft start as part of
normal construction procedures. The
pile driver increases impact strength as
resistance goes up. At first, the pile
driver piston drops a few inches. As
resistance goes up, the pile driver piston
will drop from a higher distance thus
providing more impact due to gravity.
This will allow marine mammals in the
project area to vacate or begin vacating

the area minimizing potential
harassment.

NMEF'S has carefully evaluated these
proposed mitigation measures. Our
evaluation of potential measures
included consideration of the following
factors in relation to one another:

e The manner in which, and the
degree to which, the successful
implementation of the measure is
expected to minimize adverse impacts
to marine mammals,

e The proven or likely efficacy of the
specific measure to minimize adverse
impacts as planned, and

e The practicability of the measure
for applicant implementation, including
consideration of personnel safety, and
practicality of implementation.

Based on our evaluation of these
proposed measures, NMFS has
determined that the mitigation measures
provide the means of effecting the least
practicable adverse impacts on marine
mammal species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance.

Emergency Shut-Down Related to
Marine Mammal Injury and Mortality

If there is clear evidence that a marine
mammal is injured or killed as a result
of the proposed Navy training activities
(e.g., instances in which it is clear that
munitions explosions caused the injury
or death), the Naval activities shall be
immediately suspended and the
situation immediately reported by
personnel involved in the activity to the
officer in charge of the training, who
will follow Navy procedures for
reporting the incident to NMFS through
the Navy’s chain-of-command.

Monitoring and Reporting Measures

Monitoring Measures

In order to issue an ITA for an
activity, Section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
“requirements pertaining to the
monitoring and reporting of such
taking”. The MMPA implementing
regulations at 50 CFR 216.104(a)(13)
indicate that requests for IHAs must
include the suggested means of
accomplishing the necessary monitoring
and reporting that will result in
increased knowledge of the species and
of the level of taking or impacts on
populations of marine mammals that are
expected to be present. The monitoring
and reporting measures for the Navy’s
proposed SSTC training exercises are
provided below.

The SSTC Monitoring Program,
proposed by the Navy as part of its IHA
application, is focused on mitigation
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based monitoring and presented more
fully in Appendix A of the Navy’s IHA
application. Main monitoring
techniques include use of civilian
scientists as marine mammal observers
during a sub-set of SSTC underwater
detonation events to validate the Navy’s
pre and post event mitigation
effectiveness, and observe marine
mammal reaction, or lack of reaction to
SSTC training events. Also, as stated in
the Mitigation section, the Navy is
required to conduct an acoustic
monitoring project during the first field
deployment of the ELCAS to the SSTC.

Monitoring methods for the SSTC
training exercise include:

e Marine Mammal Observers (MMO)
at SSTC underwater detonations

e ELCAS underwater noise
propagation monitoring project

e Leverage aerial monitoring from
other Navy-funded monitoring

NMFS has reviewed the Navy’s SSTC
Monitoring Program and worked with
the Navy and developed the following
monitoring measures for SSTC training
activities.

1. Marine Mammal Observer at a Sub-
set of SSTC Underwater Detonations

Civilian scientists acting as MMOs
shall be used to observe a sub-set of the
SSTC underwater detonation events.
The goal of MMOs is two-fold. One, to
validate the suite of SSTC specific
mitigation measures applicable to a sub-
set of SSTC training events, and to
observe marine mammal behavior in the
vicinity of SSTC training events.

MMOs shall be field-experienced
observers that are either Navy biologists
or contracted marine biologists. These
civilian MMOs shall be placed either
alongside existing Navy SSTC operators
during a sub-set of training events, or on
a separate small boat viewing platform.
Use of MMOs shall verify Navy
mitigation efforts within the SSTC, offer
an opportunity for more detailed species
identification, provide an opportunity to
bring animal protection awareness to
Navy personnel at SSTC, and provide
the opportunity for an experienced
biologist to collect data on marine
mammal behavior. Data collected by the
MMOs is anticipated to integrate with a
Navy-wide effort to assess Navy training
impacts on marine mammals (DoN
2009). Events selected for MMO
participation shall be an appropriate fit
in terms of security, safety, logistics,
and compatibility with Navy
underwater detonation training.

MMOs shall collect the same data
currently being collected for more
elaborate offshore ship-based
observations including but not limited
to:

(1) location of sighting;

(2) species;

(3) number of individuals;

(4) number of calves present;

(5) duration of sighting;

(6) behavior of marine animals
sighted;

(7) direction of travel;

(8) environmental information
associated with sighting event including
Beaufort sea state, wave height, swell
direction, wind direction, wind speed,
glare, percentage of glare, percentage of
cloud cover; and

(9) when in relation to Navy training
did the sighting occur [before, during or
after the detonation(s)].

The MMOs will not be part of the
Navy’s formal reporting chain of
command during their data collection
efforts. Exceptions shall be made if a
marine mammal is observed by the
MMO within the SSTC specific
mitigation zones the Navy has formally
proposed to the NMFS. The MMO shall
inform any Navy operator of the sighting
so that appropriate action may be taken
by the Navy trainees.

II. ELCAS Visual Monitoring

The Navy shall place monitoring
personnel to note any observations
during the entire pile driving sequence,
including “soft start” period, for later
analysis. This analysis could provide
information regarding the effectiveness
of prescribing soft start or ramp up as a
mitigation measures for pile driving and
removal. Information regarding species
observed during pile driving and
removal events (including soft start
period) shall include:

(1) location of sighting;

(2) species;

(3) number of individuals;

(4) number of calves present;

(5) duration of sighting;

(6) behavior of marine animals
sighted;

(7) direction of travel,

(8) environmental information
associated with sighting event including
Beaufort sea state, wave height, swell
direction, wind direction, wind speed,
glare, percentage of glare, percentage of
cloud cover; and

(9) when in relation to Navy training
did the sighting occur (before, during or
after the pile driving or removal).

III. ELCAS Acoustic Monitoring

The Navy shall conduct underwater
acoustic propagation monitoring during
the first available ELCAS deployment at
the SSTC. This acoustic monitoring
would provide empirical field data on
ELCAS pile driving and removal
underwater source levels, and
propagation specific to ELCAS training

at the SSTC. These results shall be used
to either confirm or refine the Navy’s
exposure predictions (source level, F
value, exposures) described earlier.

IV. Leverage From Existing Navy-
Funded Marine Mammal Research

The Navy shall report results obtained
annually from the Southern California
Range Complex Monitoring Plan (DoN
2009) for areas pertinent to the SSTC. In
the Navy’s 2011 Letter of Authorization
renewal application and subsequent
Year 3 Southern California Monitoring
Plan (DoN 2010), a new study area for
aerial visual survey was created. This
area would start at the shoreline of the
oceanside Boat Lanes at SSTC and
extend seaward to approximately 10 nm
offshore. The goal of these aerial visual
surveys is to document marine mammal
occurrence within a given sub-area off
Southern California. Significant surface
area can be covered by a survey aircraft
flying at 800 to 1,000 feet for
approximately five hours. The use of
both airplanes and helicopters as aerial
platforms will be considered for the
survey area off SSTC. Both aircraft type,
in particular the helicopter, provide
excellent platforms for documenting
marine mammal behaviors and through
digital photography and digital video.

Reporting Measures

In order to issue an ITA for an
activity, section 101(a)(5)(A) of the
MMPA states that NMFS must set forth
“requirements pertaining to the
monitoring and reporting of such
taking.” Effective reporting is critical
both to compliance as well as ensuring
that the most value is obtained from the
required monitoring.

I. General Notification of Injured or
Dead Marine Mammals

Navy personnel shall ensure that
NMFS (regional stranding coordinator)
is notified immediately (or as soon as
clearance procedures allow) if an
injured or dead marine mammal is
found during or shortly after, and in the
vicinity of, any Navy training exercises
involving underwater detonations or
pile driving. The Navy shall provide
NMEFS with species or description of the
animal(s), the condition of the animal(s)
(including carcass condition if the
animal is dead), location, time of first
discovery, observed behaviors (if alive),
and photo or video (if available).

II. Final Report

The Navy shall submit a final report
to the Office of Protected Resources,
NMFS, no later than 90 days after the
expiration of the IHA. The report shall,
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at a minimum, include the following under the IHA. The information shall individuals exposed to the effects of
marine mammal sighting information: include: (1) Total number of each type underwater detonations exceeding the
(1) locat'ion of sighting; of underwater detonation events thresholds used, as if no mitigation
g% speC}bes;  individual conducted at the SSTC, and (2) total measures were employed.
number of individuals; i i
(4) number of calves present; gﬂfilr?e{[}?ef EEEZ%IL‘;?;SISS extracted All estimated exposures are seasonal
duration of sighting; & 2o averages (mean) plus one standard
(5) duratic gatng; The Navy shall submit to NMFS a 95 ; .
(6) behavior of marine animals deviation using %2 of the yearly training

draft report as described above and shall
respond to NMFS comments within 3
months of receipt. The report will be

sighted;

tempo to represent each season. Taking
(7) direction of travel;

this approach was an effort to be

astg?))cg?e,g %ﬁlegi?ﬁtﬁﬁg)ggleaﬁﬁicluding considered final after the Navy has Conser;{atlvte (lf" allow for Eiln
Beaufort sea state, wave height, swell addressed NMFS’ comments, or three overes tmae o exposure) Wl e? .
direction, wind direction, wind speed, months after the submittal of the draft gstgnatmg' exlposures typical of training
glare, percentage of glare, percentage of if NMFS does not comment by then. uring a single year.
cloud cover; and Estimated Take by Incidental Table 4 shows number of annual

(9) when in relation to Navy training ~ Harassment predicted exposures by species for al_l
did the sighting occur [before, during or . . underwater detonation training within
after the detonation(s)]. Estimated Marine Mammal Expo'sures the SSTC. As stated previously, only

In addition, the Navy shall provide From SSTC Underwater Detonations events with sequential detonations were
the information for all of its underwater The quantitative exposure modeling examined for non-TTS behavior
detonation events and ELCAS events methodology estimated numbers of disruption.

TABLE 4—SSTC MODELED ESTIMATES OF SPECIES EXPOSED TO UNDERWATER DETONATIONS WITHOUT IMPLEMENTATION
OF MITIGATION MEASURES

Annual marine mammal exposure (all sources)
Level B be-
havior (mul-
tiple succes- | Level B TTS Level A
Species sive explo- Mortality
sive events
only)
182 dBre 1 | 205 dB re 1
177 dB re 1 uPa2-s/23 | puPa2-s/13.0 ————
uPa psi psi-ms 30.5 psi-ms
Gray Whale:
WA ettt ettt e s e bt st et e s bt e srneeneesineenneenne | teseeseneesieennes | nereesreesieessieens | seesneessreenieenine | eeeeeeseeseeennes
(0701 o SO SUPR USRS 0 0 0 0
Bottlenose Dolphin:
Warm ... 30 43 0 0
Cold 40 55 0 0
California Sea Lion:
LAz U 1 TSP U PSP URPOPRN 4 4 0 0
(0701 o SO SUPR USRS 40 51 0 0
Harbor Seal:
WA e e e 0 0 0 0
(7] [ SRS 0 0 0 0
Long-beaked common dolphin:
LAz U 1 TSP U PSP URPOPRN 14 21 0 0
(0701 o PSPPSR 7 10 0 0
Pacific white-sided dolphin:
WM e e e 2 3 0 0
(7] [ SRS 3 4 0 0
Risso’s dolphin:
LAz U IO PRSP U PO PRPRPOPRN 3 4 0 0
(0701 o PSPPSR 11 15 0 0
Short-beaked common dolphin:
WM e e e 123 177 0 0
62 86 0 0
Total ANNUAI EXPOSUIES .....ceouiiiiiiiiieeiiie ettt 453 626 0 0
In summary, for all underwater requirements are expected to ensure that include annual exposures of 98
detonations, the Navy’s impact model this is the case. bottlenose dolphins, 55 California sea
predicted that no marine mammal For non-sequential (i.e., single lions, 31 long-beaked common
Il.io.rtality and/or Level A }}arassment detonation) training events, the Navy’s dolph%ns, 7 Pa(‘:ific’ white-s.ided
(injury) would occur within the impact model predicted a total of 626 dolphins, 19 Risso’s dolphins, and 263
proposed action area. The mitigation annual exposures that could result in short-beaked common dolphins.

Level B harassment (TTS), which
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For sequential (Multiple Successive
Explosive events) training events, the
Navy’s impact model predicted a total of
453 annual exposures that could result
in Level B behavioral harassment,
which include annual exposures of 70
bottlenose dolphins, 44 California sea
lions, 21 long-beaked common
dolphins, 5 Pacific white-sided
dolphins, 14 Risso’s dolphins, and 185
short-beaked common dolphins.

Estimated Marine Mammal Exposures
From ELCAS Pile Driving and Removal

I. Pile Driving

Using the marine mammal densities
presented in the Navy’s [HA
application, the number of animals
exposed to annual Level B harassment
from ELCAS pile driving can be
estimated. A couple of business rules
and assumptions are used in this
determination:

1. Pile driving is estimated to occur 10
days per ELCAS training event, with up
to four training exercises being
conducted per year (40 days per year).
Given likely variable training schedules,
an assumption was made that
approximately 20 of these 40 days
would occur during the warm water
season, and 20 of the 40 days would
occur during the cold water season.

2. To be more conservative even to the
point of over predicting likely
exposures, the Navy asserts that during
the calculation there can be no
“fractional” exposures of marine
mammals on a daily basis, and all
exposure values are rounded up during
the calculation.

To estimate the potential ELCAS pile
driving exposure, the following
expression is used:

Annual exposure = ZOI x warm
season marine mammal density x warm
season pile driving days + ZOI x cold
season marine mammal density x cold
season pile driving days, with ZOI = &t
x R2, where R is the radius of the ZOI

An example showing the take
calculation for bottlenose dolphins,
with the conservative “daily rounding
up” business rule (#2 above), is shown

elow:

Daily exposure = 7t x 0.9992 x 0.202
+ 1 X 0.9992 X 0.202 = 0.6 + 0.6.

When rounding up the daily exposure
0.6 dolphin to 1 dolphin; the annual
exposure from warm season pile driving
days (20 days) and cold season pile
driving days (20 days) is:

Annual exposure =1 X 20 + 1 X 20
=40

Based on the assessment using the
methodology discussed previously,
applying the business rules and
limitations described here, and without
consideration of mitigation measures,
the take estimate is that ELCAS pile
driving is predicted to result in no Level
A Harassments to any marine mammal
(received SPL of 190 dB, for pinnipeds
and 180 dB,ms re 1 puPa for cetacean,
respectively) but 40 bottlenose
dolphins, 20 California sea lions, and 80
short-beaked common dolphins by
Level B behavioral harassment (Table 5).

I1. Pile Removal

The same approach is applied for take
estimation from ELCAS pile removal.

To estimate the potential ELCAS pile
removal exposure, the following
expression is used:

Annual exposure = ZOI x warm
season marine mammal density x warm
season pile removal days + ZOI x cold
season marine mammal density x cold
season pile removal days, with ZOI =&
x R2, where R is the radius of the ZOI.

An example showing the take
calculation for bottlenose dolphins,
with the conservative “daily rounding
up” business rule for pile removal, is
shown below:

Daily exposure = Tt x 4.642 x 0.202 +
TX4.642x0.202 =13.7 + 13.7.

When rounding up the daily exposure
13.7 dolphins to 14 dolphins; the
annual exposure from warm season pile
removal days (6 days) and cold season
pile removal days (6 days) is:

Annual exposure = 14 X6 + 14 X 6
=168

Based on the assessment using the
methodology discussed previously,
applying the business rules and
limitations described here, and without
consideration of mitigation measures,
the take estimate is that ELCAS pile
removal is predicted to result in no
Level A Harassments to any marine
mammal (received SPL of 190 dB,s for
pinnipeds and 180 dB;ms re 1 uPa for
cetacean, respectively) but in Level B
behavioral harassment of 168 bottlenose
dolphins, 102 California sea lions, 12
harbor seals, 6 gray whales, 54 long-
beaked common dolphins, 12 Pacific
white-sided dolphins, 30 Risso’s
dolphins, and 462 short-beaked
common dolphins (Table 5).

TABLE 5—EXPOSURE ESTIMATES FROM ELCAS PILE DRIVING AND REMOVAL PRIOR TO IMPLEMENTATION OF MITIGATION

MEASURES
Annual Marine Mammal Exposure (All Sources)
Level A
; Level B VS
Species h Level B Pinniped
" enavor | gohavor | develA LTI
pulse) (Impulse) 120 dB;ms re
1 uPa
Gray Whale:
Installation . N/A 0 0 0
[ 1= 0070 V- RS 6 N/A 0 0
Bottlenose Dolphin:
INSTANALION ... e e e e e e s e e e e e annraeas N/A 40 0 0
Removal .... 168 N/A 0 0
California Sea Lion:
INSTANALION ... e e e e e e s e e e e e annraeas N/A 20 0 0
LR 1=T 0070 V- SRS 102 N/A 0 0
Harbor Seal:
INSTANIALION ... e e e e e s e e e e e aanraeas N/A 0 0 0
[ 1= 0010 1V SRS 12 N/A 0 0
Long-beaked common dolphin:
INSTANIALION ... e e e e e s e e e e e aanraeas N/A 0 0 0
[ 1= 0010 1V SRS 54 N/A 0 0
Pacific white-sided dolphin:
INSTANIALION ... e e e e e s e e e e e aanraeas N/A 0 0 0
[ 1= 0010 1V SRS 12 N/A 0 0
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TABLE 5—EXPOSURE ESTIMATES FROM ELCAS PILE DRIVING AND REMOVAL PRIOR TO IMPLEMENTATION OF MITIGATION

MEASURES—Continued

Annual Marine Mammal Exposure (All Sources)
Level A
; Level B oV S
Species h Level B (Pinniped)
I(Br\?gr?\ll:gr Behavior (clﬁgﬁlegn) PP —
ulse) (Impulse) 120 dB;ms re
p 1 uPa
Risso’s dolphin:
INSTANATION ...ttt N/A 0 0 0
REMOVAL ...ttt e et e b e e s nre e e ennes 30 N/A 0 0
Short-beaked common dolphin:
INSTAIALION ..ottt e e e e e N/A 80 0 0
REMOVAL ...ttt 462 N/A 0 0
Total ANNUAI EXPOSUIES ....occeeeiieieee et s 846 140 0 0

In summary, for all underwater
detonations and ELCAS pile driving
activities, the Navy’s impact model
predicted that no mortality and/or Level
A harassment (injury) would occur to
marine mammal species and stocks
within the proposed action area.

Potential Impacts to Marine Mammal
Habitat

The proposed training activities at
SSTC will not result in any permanent
impact on habitats used by marine
mammals, and potentially short-term to
minimum impact to the food sources
such as forage fish. There are no known
haul-out sites, foraging hotspots, or
other ocean bottom structures of
significant biological importance to
harbor seals, California sea lions, or
bottlenose dolphins within SSTC.
Therefore, the main impact associated
with the proposed activity will be
temporarily elevated noise levels and
the associated direct effects on marine
mammals, as discussed previously.

The primary source of effects to
marine mammal habitat is exposures
resulting from underwater detonation
training and ELCAS pile driving and
removal training events. Other sources
that may affect marine mammal habitat
include changes in transiting vessels,
vessel strike, turbidity, and introduction
of fuel, debris, ordnance, and chemical
residues. However, each of these
components was addressed in the SSTC
Environmental Impact Statement (EIS)
and it is the Navy’s assertion that there
would be no likely impacts to marine
mammal habitats from these training
events.

The most likely impact to marine
mammal habitat occurs from
underwater detonation and pile driving
and removal effects on likely marine
mammal prey (i.e., fish) within SSTC.

There are currently no well-
established thresholds for estimating

effects to fish from explosives other than
mortality models. Fish that are located
in the water column, in proximity to the
source of detonation could be injured,
killed, or disturbed by the impulsive
sound and could leave the area
temporarily. Continental Shelf Inc.
(2004) summarized a few studies
conducted to determine effects
associated with removal of offshore
structures (e.g., oil rigs) in the Gulf of
Mexico. Their findings revealed that at
very close range, underwater explosions
are lethal to most fish species regardless
of size, shape, or internal anatomy. In
most situations, cause of death in fish
has been massive organ and tissue
damage and internal bleeding. At longer
range, species with gas-filled
swimbladders (e.g., snapper, cod, and
striped bass) are more susceptible than
those without swimbladders (e.g.,
flounders, eels).

Studies also suggest that larger fish
are generally less susceptible to death or
injury than small fish. Moreover,
elongated forms that are round in cross
section are less at risk than deep-bodied
forms. Orientation of fish relative to the
shock wave may also affect the extent of
injury. Open water pelagic fish (e.g.,
mackerel) seem to be less affected than
reef fishes. The results of most studies
are dependent upon specific biological,
environmental, explosive, and data
recording factors.

The huge variation in fish
populations, including numbers,
species, sizes, and orientation and range
from the detonation point, makes it very
difficult to accurately predict mortalities
at any specific site of detonation. All
underwater detonations are of small
scale (under 29 lbs NEW), and the
proposed training exercises would be
conducted in several areas within the
large SSTC Study Area over the seasons
during the year. Most fish species
experience a large number of natural

mortalities, especially during early life-
stages, and any small level of mortality
caused by the SSTC training exercises
involving explosives will likely be
insignificant to the population as a
whole.

Therefore, potential impacts to marine
mammal food resources within the
SSTC are expected to be minimal given
both the very geographic and spatially
limited scope of most Navy at-sea
activities including underwater
detonations, and the high biological
productivity of these resources. No short
or long term effects to marine mammal
food resources from Navy activities are
anticipated within the SSTC Study
Area.

Subsistence Harvest of Marine
Mammals

NMFS has determined that the Navy’s
proposed training activities at the SSTC
would not have an unmitigable adverse
impact on the availability of the affected
species or stocks for subsistence use
since there are no such uses in the
specified area.

Negligible Impact and Small Numbers
Analysis and Determination

Pursuant to NMFS’ regulations
implementing the MMPA, an applicant
is required to estimate the number of
animals that will be “taken” by the
specified activities (i.e., takes by
harassment only, or takes by
harassment, injury, and/or death). This
estimate informs the analysis that NMFS
must perform to determine whether the
activity will have a “‘negligible impact”
on the species or stock. Level B
(behavioral) harassment occurs at the
level of the individual(s) and does not
assume any resulting population-level
consequences, though there are known
avenues through which behavioral
disturbance of individuals can result in
population-level effects. A negligible
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impact finding is based on the lack of
likely adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of Level B harassment takes alone is not
enough information on which to base an
impact determination.

In addition to considering estimates of
the number of marine mammals that
might be “taken” through behavioral
harassment, NMFS considers other
factors, such as the likely nature of any
responses (their intensity, duration,
etc.), the context of any responses
(critical reproductive time or location,
migration, etc.), as well as the number
and nature of estimated Level A takes,
the number of estimated mortalities, and
effects on habitat.

The Navy’s specified activities have
been described based on best estimates
of the planned training exercises at
SSTC action area. Some of the noises
that would be generated as a result of
the proposed underwater detonation
and ELCAS pile driving activities, are
high intensity. However, the explosives
that the Navy plans to use in the
proposed SSTC action area are all small
detonators under 29 lbs NEW, which
result in relatively small ZOIs. In
addition, the locations where the
proposed training activities are planned
are shallow water areas which would
effectively contain the spreading of
explosive energy within the bottom
boundary. Taking the above into
account, along with the fact that NMFS
anticipates no mortalities and injuries to
result from the action, the fact that there
are no specific areas of reproductive
importance for marine mammals
recognized within the SSTC area, the
sections discussed below, and
dependent upon the implementation of
the proposed mitigation measures,
NMEFS has determined that Navy
training exercises utilizing underwater
detonations and ELCAS pile driving and
removal will have a negligible impact
on the affected marine mammal species
and stocks present in the SSTC Study
Area.

NMFS’ analysis of potential
behavioral harassment, temporary
threshold shifts, permanent threshold
shifts, injury, and mortality to marine
mammals as a result of the SSTC
training activities was provided earlier
in this document and is analyzed in
more detail below.

Behavioral Harassment

As discussed earlier, the Navy’s
proposed SSTC training activities would
use small underwater explosives with
maximum NEW of 29 lbs 16 events per
year in areas of small ZOIs that would
mostly eliminate the likelihood of

mortality and injury to marine
mammals. In addition, these detonation
events are widely dispersed in several
designated sites within the SSTC Study
Area. The probability that detonation
events will overlap in time and space
with marine mammals is low,
particularly given the densities of
marine mammals in the vicinity of
SSTC Study Area and the
implementation of monitoring and
mitigation measures. Moreover, NMFS
does not expect animals to experience
repeat exposures to the same sound
source as animals will likely move away
from the source after being exposed. In
addition, these isolated exposures,
when received at distances of Level B
behavioral harassment (i.e., 177 dB re 1
uPaz2-s), are expected to cause brief
startle reactions or short-term behavioral
modification by the animals. These brief
reactions and behavioral changes are
expected to disappear when the
exposures cease. Therefore, these levels
of received impulse noise from
detonation are not expected to affect
annual rates or recruitment or survival.

TTS

NMFS and the Navy have estimated
that individuals of some species of
marine mammals may sustain some
level of temporary threshold shift TTS
from underwater detonations. TTS can
last from a few minutes to days, be of
varying degree, and occur across various
frequency bandwidths. The TTS
sustained by an animal is primarily
classified by three characteristics:

o Frequency—Available data (of mid-
frequency hearing specialists exposed to
mid to high frequency sounds- Southall
et al. 2007) suggest that most TTS
occurs in the frequency range of the
source up to one octave higher than the
source (with the maximum TTS at V-
octave above).

o Degree of the shift (i.e., how many
dB is the sensitivity of the hearing
reduced by)—generally, both the degree
of TTS and the duration of TTS will be
greater if the marine mammal is exposed
to a higher level of energy (which would
occur when the peak dB level is higher
or the duration is longer). Since the
impulse from detonation is extremely
brief, an animal would have to approach
very close to the detonation site to
increase the received SEL. The
threshold for the onset of TTS for
detonations is a dual criteria: 182 dB re
1 pPa2-s or 23 psi, which might be
received at distances from 20—490
yards from the centers of detonation
based on the types of NEW involved to
receive the SEL that causes TTS
compared to similar source level with
longer durations (such as sonar signals).

e Duration of TTS (Recovery time)—
Of all TTS laboratory studies, some
using exposures of almost an hour in
duration or up to SEL at 217 dB re 1
uPaz-s, almost all recovered within 1
day (or less, often in minutes), though
in one study (Finneran et al. 2007),
recovery took 4 days.

Although the degree of TTS depends
on the received noise levels and
exposure time, all studies show that
TTS is reversible and animals’
sensitivity is expected to recover fully
in minutes to hours based on the fact
that the proposed underwater
detonations are small in scale and
isolated. Therefore, NMFS expects that
TTS would not affect annual rates of
recruitment or survival.

Acoustic Masking or Communication
Impairment

As discussed above, it is also possible
that anthropogenic sound could result
in masking of marine mammal
communication and navigation signals.
However, masking only occurs during
the time of the signal (and potential
secondary arrivals of indirect rays),
versus TTS, which occurs continuously
for its duration. Impulse sounds from
underwater detonation and pile driving
are brief and the majority of most
animals’ vocalizations would not be
masked. Although impulse noises such
as those from underwater explosives
and impact pile driving tend to decay at
distance, and thus become non-impulse,
give the area of extremely shallow water
(which effectively attenuates low
frequency sound of these impulses) and
the small NEW of explosives, the SPLs
at these distances are expected to be
barely above ambient level. Therefore,
masking effects from underwater
detonation are expected to be minimal
and unlikely. If masking or
communication impairment were to
occur briefly, it would be in the
frequency ranges below 100 Hz, which
overlaps with some mysticete
vocalizations; however, it would likely
not mask the entirety of any particular
vocalization or communication series
because of the short impulse.

PTS, Injury, or Mortality

The modeling for take estimates
predict that no marine mammal would
be taken by Level A harassment (injury,
PTS included) or mortality due to the
low power of the underwater detonation
and the small ZOIs. Further, the
mitigation measures have been designed
to ensure that animals are detected in
time to avoid injury or mortality when
TDFDs are used, in consideration of
swim speed.
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Based on these assessments, NMFS
determined that approximately 6 gray
whales, 221 California sea lions, 12
harbor seals, 323 bottlenose dolphins,
106 long-beaked common dolphins, 24
Pacific white-sided dolphins, 63 Risso’s
dolphins, and 990 short-beaked
common dolphins could be affected by
Level B harassment (TTS and sub-TTS)
as a result of the proposed SSTC
training activities.

Additionally, as discussed previously,
the aforementioned take estimates do
not account for the implementation of
mitigation measures. With the
implementation of mitigation and
monitoring measures, NMFS expects
that the takes would be reduced further.
Coupled with the fact that these impacts
will likely not occur in areas and times
critical to reproduction, NMFS has
determined that the total taking
incidental to the Navy’s proposed SSTC
training activities would have a
negligible impact on the marine
mammal species and stocks present in
the SSTC Study Area.

Endangered Species Act (ESA)

No marine mammal species are listed
as endangered or threatened under the
ESA with confirmed or possible
occurrence in the study area. Therefore,
section 7 consultation under the ESA for
NMFS’s proposed issuance of an MMPA
authorization is not warranted.

National Environmental Policy Act
(NEPA)

The Navy has prepared a Final
Environmental Impact Statement (EIS)
for the proposed SSTC training
activities. The FEIS was released in
January 2011 and it is available at
http://www.silverstrandtraining
complexeis.com/EIS.aspx/. NMFS was a
cooperating agency (as defined by the
Council on Environmental Quality (40
CFR 1501.6)) in the preparation of the
EIS. NMFS subsequently adopted the
FEIS for the SSTC training activities.

As aresult of these determinations,
NMFS has issued an IHA to the Navy to
conduct training activities at the SSTC
Study Area, provided the previously
mentioned mitigation, monitoring, and
reporting requirements are incorporated.

Dated: July 18, 2012.
Wanda Cain,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2012—-17972 Filed 7-23-12; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XC018

Takes of Marine Mammals Incidental to
Specified Activities; Pile Driving for
Honolulu Seawater Air Conditioning
Project

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed incidental
harassment authorization; request for
comments.

SUMMARY: NMFS has received a
complete and adequate application from
Honolulu Seawater Air Conditioning,
LLC (HSWAUQC) for an Incidental
Harassment Authorization (IHA) to take
marine mammals, by harassment,
incidental to pile driving offshore
Honolulu, Hawaii. Pursuant to the
Marine Mammal Protection Act
(MMPA), NMFS is proposing to issue an
IHA to incidentally harass, by Level B
harassment, 17 species of marine
mammals during the specified activity
within a specific geographic region and
is requesting comments on its proposal.
DATES: Comments and information must
be received no later than August 23,
2012.

ADDRESSES: Comments on the
application and this proposal should be
addressed to Michael Payne, Chief,
Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service, 1315 East-
West Highway, Silver Spring, MD
20910. The mailbox address for
providing email comments is
ITP.Magliocca@noaa.gov. NMFS is not
responsible for email comments sent to
addresses other than the one provided
here. Comments sent via email,
including all attachments, must not
exceed a 10-megabyte file size.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.nmfs.noaa.gov/pr/permits/
incidental.htm without change. All
Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

A copy of the application containing
a list of the references used in this
document may be obtained by writing to
the address specified above, telephoning

the contact listed below (see FOR
FURTHER INFORMATION CONTACT), or
visiting the internet at: http://
www.nmfs.noaa.gov/pr/permits/
incidental.htm. Documents cited in this
notice may also be viewed, by
appointment, during regular business
hours, at the aforementioned address.

FOR FURTHER INFORMATION CONTACT:
Michelle Magliocca, Office of Protected
Resources, NMFS, (301) 427—-8401.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specific
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s), will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses (where relevant), and if
the permissible methods of taking and
requirements pertaining to the
mitigation, monitoring and reporting of
such takings are set forth. NMFS has
defined “negligible impact” as “ * * *
an impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival.”

Section 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment.
Section 101(a)(5)(D) further established
a 45-day time limit for NMFS’ review of
an application, followed by a 30-day
public notice and comment period on
any proposed authorizations for the
incidental harassment of marine
mammals. Within 45 days of the close
of the comment period, NMFS must
either issue or deny the authorization.

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as: any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
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the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].

Summary of Request

On April 16, 2012, NMFS received an
application from HSWAC requesting an
IHA for the take, by Level B harassment,
of small numbers of 17 marine mammal
species incidental to pile driving
activities offshore Honolulu, Hawaii.
Upon receipt of additional information
and a revised application, NMFS
determined the application complete
and adequate on April 27, 2012.
HSWAC plans to install piles during
construction of a seawater air
conditioning project. Once constructed,
an offshore pipe would pump cold,
deep seawater to a pump station
onshore. Pile driving operations would
include installation of test piles,
installation of sheet piles for
construction of a temporary receiving
pit, and installation of pipe piles to help
support the intake and discharge pipes.
Because elevated sound levels from pile
driving have the potential to result in
marine mammal harassment, NMFS is
proposing to issue an IHA for take
incidental to pile driving activities.

Description of the Specified Activity

The purpose of HSWAC'’s project is to
construct a district cooling system for
commercial and residential properties
in Honolulu. In summary, the system

would consist of a seawater intake pipe
extending about 7.6 kilometers (km)
offshore, a seawater discharge pipe
extending about 1.6 km offshore, a land-
based pump station, and a land-based
chilled water distribution system.
HSWAC proposes to drive steel sheet
piles and cylindrical steel piles as part
of the construction. The piles would be
used to construct a temporary
“receiving pit,” implement a test pile
program, and stabilize concrete collars
supporting the intake and discharge
pipes. Only pile driving activities are
expected to result in incidental
harassment of marine mammals and
will be the focus of this notice. The
depth and water flow velocity of the 1.6-
meter (m) seawater intake pipe would
be such that entrapment of a marine
mammal is considered discountable.
HSWAC considered placing a screen
across the intake pipe (acting as an
excluder device), but NMFS Pacific
Islands Region and NFMS Pacific
Islands Fisheries Science Center
determined that such a device may
actually increase the water flow
velocity, and therefore, the potential for
impingement. A summary of the pile
driving activities are provided in Table
1 below. Further details regarding
installation of the pipelines are
provided in HSWAC’s IHA application
here: http://www.nmfs.noaa.gov/pr/
permits/incidental. htm.

HSWAC would begin offshore work
by installing 10-12 51-cm diameter steel
pipe piles using a hydraulic impact
hammer (Junttan Model HHKS9 or
similar). These “test piles” would be

located along the pipe alignment from
the receiving pit to a depth of about

46 m. The distance from the piles to
shore would vary from about 488 m to
1,128 m. Each test pile should take
about 15 minutes to drive and pile
driving would be complete in 1-2 weeks
with about one pile installed per day.
Each test pile would be removed by
cable pull immediately after installation
and resistance testing.

After installation of the test piles,
HSWAC would prepare a 12-m by 12-m
by 6-m deep receiving pit to remove a
micro-tunnel boring machine from the
nearshore micro-tunnel. The receiving
pit would be about 488 m offshore in
about 9 m of water. HSWAC would use
a barge-mounted vibratory pile driver
(J&M Model 44-50 or similar) to install
80 61-centimeter (cm) steel sheet piles
around the perimeter of the receiving
pit. Pile installation is expected to take
10 hours of driving per day for about 16
days. After sheet piles are installed, the
pit would be excavated.

Next, HSWAC would drive 113 51-cm
diameter steel pipe piles, or
“production” piles. HSWAC would use
the same type of hydraulic impact
hammer to install piles through concrete
collars that hold the intake and
discharge pipes in place on the seafloor.
Fifty-two concrete collars would have
two piles each and nine more collars
would have a single pile. Each pile
would take about 15 minutes to drive
and HSWAC estimates that three or four
piles would be installed per day.
Installation of the 113 steel pipe piles
should take about 4-6 weeks.

TABLE 1—SUMMARY OF PILE DRIVING ACTIVITIES TO OCCUR DURING CONSTRUCTION OF THE SEAWATER AIR

CONDITIONING SYSTEM

Activity

51-cm Test pipe piles

61-cm Sheet piles

51-cm Production pipe piles

Location .......cccccoeiiiiiiiiiiiii,
Number of piles ........ 10-12
Pile driving duration . 1-2 weeks

Dates of activity
Hammer type

488-1,128 m offshore

488 m offshore
80 .o,
16 days

Vibratory

November 2012 or April 2013

488-1,128 m offshore.
118.

4—6 weeks.
March/April 2013.
Impact.

Date and Duration of Proposed Activity

HSWAC plans to begin pile driving in
October 2012. The test piles would be
driven in 1-2 weeks in October 2012.
Sheet pile installation would last for
about 16 days either in November 2012
or April 2013 in order to avoid the peak
humpback whale season. The
production piles would be installed out
to about 46 m depth once the intake and
discharge pipes are deployed. If
construction proceeds quickly enough,
the production piles would be installed
around March/April 2013. If production

piles cannot be installed during the 1-
year IHA period, HSWAC would apply
for another IHA and install the
production piles sometime after
September 2013. NMFS would issue the
IHA for a 1-year period to allow for
construction and weather delays. Pile
driving would only occur in weather
that provides adequate visibility for
marine mammal monitoring activities.

Region of Proposed Activity

The proposed area for installation of
the HSWAC intake and discharge pipes
lies between Diamond Head and the

Reef Runway of the Honolulu
International Airport and is just offshore
from the entrances of Honolulu Harbor
and Kewalo Basin. Honolulu Harbor has
historically been, and continues to be,
an industrial area. Honolulu Harbor is
the largest and most important of
Oahu’s three commercial harbors as the
state’s port-of-entry for nearly all
imported goods. Kewalo Basin, Oahu’s
smallest commercial harbor, was
constructed in the 1920s to ease the
congestion in Honolulu Harbor and
provide docking for lumber schooners.
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Over the years, the surrounding waters
have been repeatedly polluted by
wastewater treatment plant outfalls,
sewage pumps, and stream discharges.
The basin is now also used by tour
boats, commercial fishing vessels, and
charter fishing boats. Recreational
activities in the area include fishing,
swimming, surfing, snorkeling, diving,
and paddling. However, fishery
resources in the proposed project area
are considered depleted as a result of
habitat degradation and overfishing. An
underwater survey was performed
around the area proposed for pipeline
installation. The seafloor slopes with
varying degrees and consists mostly of
medium to coarse sands and coral

rubble.

Sound Propagation

For background, sound is a
mechanical disturbance consisting of
minute vibrations that travel through a
medium, such as air or water, and is
generally characterized by several

variables. Frequency describes the
sound’s pitch and is measured in hertz
(Hz) or kilohertz (kHz), while sound
level describes the sound’s loudness
and is measured in decibels (dB). Sound
level increases or decreases
exponentially with each dB of change.
For example, 10 dB yields a sound level
10 times more intense than 1 dB, while
a 20 dB level equates to 100 times more
intense, and a 30 dB level is 1,000 times
more intense. Sound levels are
compared to a reference sound pressure
(micro-Pascal) to identify the medium.
For air and water, these reference
pressures are ‘‘re: 20 uPa” and “re: 1
uPa,” respectively. Root mean square
(RMS) is the quadratic mean sound
pressure over the duration of an
impulse. RMS is calculated by squaring
all of the sound amplitudes, averaging
the squares, and then taking the square
root of the average (Urick, 1975). RMS
accounts for both positive and negative
values; squaring the pressures makes all
values positive so that they may be

accounted for in the summation of
pressure levels (Hastings and Popper,
2005). This measurement is often used
in the context of discussing behavioral
effects, in part because behavioral
effects, which often result from auditory
cues, may be better expressed through
averaged units rather than by peak
pressures.

Source levels for the vibratory and
impact hammer are expected to be 175
dB and 205 dB, respectively. These
source levels are based on near-source,
unattenuated sound pressures from the
California Department of
Transportation’s Compendium of Pile
Driving Sound. Assuming a practical
spreading loss of 15 log R, HSWAC
estimated distances from the sound
source to sound thresholds at which
point NMFS considers marine mammals
to be harassed (CALTRANS, 2007). The
distances to each threshold for each pile
driving activity are summarized in
Table 2 below.

TABLE 2—DISTANCES TO NMFS’ HARASSMENT THRESHOLDS FOR EACH PROPOSED PILE DRIVING ACTIVITY

Harassment threshold 51-cm test pipe piles 61-cm Sheet piles 51-cm prgicli:;:tion pipe
Level A—180 dB ......c.cooveiiieiiiieecee e A7 M i N/ et 47 m.
Level B—160 dB (impulsive sound) ..... 1,000 m.
Level B—120 dB (continuous sound) n/a.

Description of Marine Mammals in the
Area of the Specified Activity

There are 24 marine mammal species
with possible or known occurrence

around the Main Hawaiian Islands
(Table 3). However, not all of these
species occur within HSWAC’s

proposed project area or during the

same time as proposed pile driving
activities.

TABLE 3—MARINE MAMMAL SPECIES AROUND HAWAII

Species Abuggevr;%e in Season ESA status
Blainville’s beaked whale (Mesoplodon densirostris) ..........cc..cccce.... 2,872 | Year round .......ccooceeeeeiiiieiiiieeene
Blue whale (Balaenoptera musculus) ............cccccouvirceeiiieeieenieeenennn. n/a | Winter/Summer ... Endangered.
Bryde’s whale (Balaenoptera edeni) ............cccccceevveiiciiiicniinniecenenn. 469 | Year round ..........
Cuvier's beaked whale (Ziphius cavirostris) ...........cccccocuveeceivencvennen. 15,242 | Year round ...
Dwarf sperm whale (Kogia Sima) ..........cccooveveneeieneeieseneseeeeseene 17,519 [ N/a i
False killer whale (Pseudorca crassidens) ............cccccocoevceenieencncanns 484 | Year round ........ccccooceieiiieeenninenn. Proposed.
Humpback whale (Megaptera novaeangliag) .............ccccccevveneueeaenn. 10,103 | Winter ........... Endangered.
Killer whale (Orcinus Orca) ..........ccucoueveeiieiieeiieenie e 349 | n/a ...
Longman’s beaked whale (/Indopacetus pacificus) ..............ccccveue. 1,007 | n/a ......
Melon-headed whale (Peponocephala electra) ............cccccveevcunnanes 2,950 | n/a ......
Minke whale (Balaenoptera acutorostrata) .............cccccceeeeceeniecenenn. n/a | Winter ...........
Pilot whale, short finned (Globicephala macrorhynchus) .................. 8,846 | Year round ...
Pygmy killer whale (Feresa attenuate) ............ccccocouvirciiniiirieenncens 956 | Year round ...
Pygmy sperm whale (Kogia breviceps) ...........ccccoceuviecienciniiiennenns 7,138 [ N/@ i
Sei whale (Balaenoptera borealis) ............cccccoueoeneeiesienceneneeeens 77 | Year round Endangered.
Sperm whale (Physeter macrocephalus) ............c.ccceeccevviecenienceennn. 6,919 | Year round Endangered.
Bottlenose dolphin (Tursiops truncatus) ............c.ccceeceviencvencenieenenns 3,178 | Year round
Fraser's dolphin (Lagenodelphis ROSEI) ...........ccocoeeiviiiiinieiiiianncanns 10,226 | Year round
Risso’s dolphin (Grampus griSEUS) .............cceceeiiueeieeiieienienieeseeene 2,372 | Year round
Rough-toothed dolphin (Steno bredanensis) .............cccccceevrcienncnnns 8,709 | Year round
Spinner dolphin (Stenella IoNgirostris) ...........ccccoeveeiiveiieineeieeen. 3,351 | Year round
Pantropical spotted dolphin (Stenella attenuata) ..............cccccoeevneenn 8,978 | Year round
Striped dolphin (Stenella coeruleoalba) ..............ccccouvveiiiiniennieannnn. 13,148 | Year round
Monk seal (Monachus schauinslandi) .............ccccccvviiiiiienicennnn. 1,161 | Year round Endangered.
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Blue whales and killer whales are
considered rare around Hawaii and
would be highly unlikely to occur
within HSWAC’s proposed project area.
Sei whales, sperm whales, and striped
dolphins are all found in deeper,
offshore waters and are highly unlikely
to occur within HSWAC’s proposed
project due to habitat preference.
Therefore, these five marine mammal
species will not be further considered.
The remaining 19 species are discussed
in further detail below.

Blainville’s Beaked Whale

Blainville’s beaked whales occur in
tropical and temperate waters
worldwide. They typically prefer deep,
offshore waters of the continental shelf
and are often associated with
bathymetric structures such as
seamounts or submarine canyons.
Blainville’s beaked whales are often
observed individually or in pods of
three to seven animals. For management
purposes, this species is divided into
three U.S. stocks: the Hawaiian stock,
the Northern Gulf of Mexico stock, and
the Western North Atlantic stock. The
Hawaiian stock includes animals found
both within the Hawaiian Islands
Exclusive Economic Zone (EEZ) and in
surrounding international waters;
however most abundance and
distribution data comes from within the
EEZ. The best available abundance
estimate for the Hawaiian stock is 2,872
animals, but there is insufficient data to
determine the population trend.
Blainville’s beaked whales are not listed
under the Endangered Species Act
(ESA) nor depleted under the MMPA.

Bryde’s Whale

Bryde’s whales prefer highly
productive tropical, subtropical, and
warm temperate waters around the
world. They are typically found in deep,
offshore waters, but may occur near the
coast and continental shelf. This species
is usually seen individually or in pairs,
but loose aggregations may form around
feeding areas. Bryde’s whales within the
Pacific U.S. EEZ are divided into two
groups for stock assessment purposes:
the Hawaiian stock and the eastern
Pacific stock. The Hawaiian stock
includes animals found both within the
Hawaiian Islands EEZ and in
surrounding international waters;
however most abundance and
distribution data comes from within the
EEZ. The best available abundance
estimate for the Hawaiian stock is 469
animals, but there are insufficient data
to determine the population trend.
Bryde’s whales are not listed under the
ESA nor depleted under the MMPA.

Cuvier’s Beaked Whale

Cuvier’s beaked whales are found in
temperate, subtropical, and tropical
waters around the world. Of all the
beaked whale species, they likely have
the most extensive range and
distribution. Cuvier’s beaked whales
prefer deep, pelagic waters and are often
associated with steep underwater
bathymetry. They are typically seen
alone or in groups of two to 12 animals,
but are considered shy and tend to
avoid vessels. Cuvier’s beaked whales
within the Pacific U.S. EEZ are divided
into three discrete areas: Hawaiian
waters, Alaskan waters, and waters off
California, Oregon, and Washington.
The Hawaiian stock includes animals
found both within the Hawaiian Islands
EEZ and in surrounding international
waters; however most abundance and
distribution data comes from within the
EEZ. The best available abundance
estimate for the Hawaiian stock is
15,242 animals, but there are
insufficient data to determine the
population trend. Cuvier’s beaked
whales are not listed under the ESA nor
depleted under the MMPA.

Dwarf Sperm Whale

Dwarf sperm whales are found in
tropical, subtropical, and temperate
waters worldwide. They are most
common along the continental shelf
edge and slope and considered the sixth
most commonly seen toothed whale
around the Hawaiian Islands. They are
typically seen alone or in groups of six
to 10 animals, but are considered quite
timid. Dwarf sperm whales within the
Pacific U.S. EEZ are divided into two
discrete areas: Hawaiian waters and
waters off California, Oregon, and
Washington. The Hawaiian stock
includes animals found both within the
Hawaiian Islands EEZ and in
surrounding international waters;
however most abundance and
distribution data comes from within the
EEZ. The best available abundance
estimate for the Hawaiian stock is
17,519 animals, but there are
insufficient data to determine the
population trend. Dwarf sperm whales
are not listed under the ESA nor
depleted under the MMPA.

False Killer Whale

False killer whales are found in
tropical and temperate oceans
worldwide. In the U.S., their
distribution ranges from Hawaii, along
the entire West Coast, and from the mid-
Atlantic coastal states south. They
prefer deep waters of at least 1,000 m
and are typically found in groups of 10—
20 animals. Two stocks exist within

Hawaiian Islands EEZ and adjacent
international waters with overlapping
ranges: the insular stock and the pelagic
stock. False killer whales within
HSWAC'’s proposed project area would
be part of the insular stock. The best
available abundance estimate for Hawaii
insular stock is 123 animals. Sighting
data from 1994-2003 suggest a
statistically significant decline. False
killer whales are not currently listed
under the ESA nor depleted under the
MMPA. However, in 2010, NMFS
proposed to list the Hawaii insular stock
as endangered under the ESA. A final
listing decision has not been made.

Humpback Whale

Humpback whales live in all major
oceans from the equator to the sub-polar
latitudes. These large, baleen whales
rely on warmer waters for calving, but
feed on krill, plankton, and small fish in
cold, productive coastal waters. In the
North Pacific, there are at least three
separate humpback populations: the
California/Oregon/Washington stock,
the Central North Pacific stock, and the
Western North Pacific stock. Any
humpbacks around the Hawaiian
Islands are part of the Central North
Pacific stock, which winters in the
Hawaiian Islands and migrates to waters
off Canada and Alaska each spring. The
Hawaiian Islands Humpback Whale
National Marine Sanctuary was
established in 1992 to protect humpback
whales and their habitat off the shores
of Maui, Kauai, Oahu, Molokai, and the
Big Island. Point estimates of abundance
for Hawaii from recent SPLASH data
range from 7,469 to 10,103. The estimate
of humpback whales from the best
model was 10,103, but no associated CV
has been calculated. The minimum
population estimate for the central
North Pacific humpback whale stock is
5,833. Data from multiple studies
suggest that the current population
trend for the central North Pacific stock
is increasing (Mobley et al., 2001;
Mizroch et al., 2004; Calambokidis et
al., 2008). Humpback whales are
considered endangered under the ESA
and depleted under the MMPA.

Longman’s Beaked Whale

Longman’s beaked whales are found
in warm, deep waters of tropical and
subtropical regions of the Pacific and
Indian Oceans. However, little is known
about this species and they are
considered one of the rarest whales.
They are typically seen in groups of 10—
20 animals, and sometimes in
association with pilot whales, spinner
dolphins, and bottlenose dolphins.
There is one Pacific stock of Longman’s
beaked whales, found within waters of



Federal Register/Vol. 77, No. 142/ Tuesday, July 24, 2012/ Notices

43263

the Hawaiian Islands EEZ. The best
available abundance estimate for the
Hawaii stock is 1,007 animals and there
are no data available on current
population trend. Longman’s beaked
whales are not listed under the ESA nor
depleted under the MMPA.

Melon-headed Whale

Melon-headed whales are found
primarily in deep, tropical waters
worldwide. They often travel in groups
of hundreds to over 1,000 animals.
There are three recognized stocks in the
U.S.: Hawaii, Northern Gulf of Mexico,
and Western North Atlantic. The best
available abundance estimate for the
Hawaii stock is 2,950 animals, but the
current population trend is unknown
due to lack of data. Melon-headed
whales are not listed under the ESA nor
depleted under the MMPA.

Minke Whale

Minke whales prefer temperate to
boreal waters, but are also found in
tropical and subtropical areas. They are
the smallest baleen whale in North
American waters and there are at least
two recognized species: northern or
common minke whale and Antarctic
minke whale. Minke whales are often
active at the surface and found in both
coastal and offshore waters individually
or in small groups of 2—3. For
management purposes, minke whales in
U.S. waters are divided into four stocks:
Alaska, Canadian Eastern Coastal,
California/Oregon/Washington, and
Hawaii. Any minke whales in the
proposed action area would be part of
the Hawaii stock and would only be
present during winter months. There is
currently no abundance estimate for this
stock of minke whales and no data are
available on the current population
trend. Minke whales are not listed
under the ESA nor depleted under the
MMPA.

Short-Finned Pilot Whale

Short-finned pilot whales are found in
tropical and temperate waters
worldwide. They can be found closer to
shore, but typically prefer deeper waters
of at least 305 m. Short-finned pilot
whales are often traveling and foraging
in groups of 25-50 animals. For stock
assessment purposes, short-finned pilot
whales within the Pacific U.S. EEZ are
divided into two discrete areas: Hawaii
and waters off California, Oregon, and
Washington. The best available
abundance estimate for the Hawaii stock
is 8,846 animals, but the current
population trend is unknown due to
lack of data. Short-finned pilot whales
are not listed under the ESA nor
depleted under the MMPA.

Pygmy Killer Whale

Pygmy killer whales are found
primarily in tropical and subtropical
waters worldwide. They prefer deep
waters where their prey is concentrated
and usually occur in groups of 50 or
less. Pygmy killer whales are relatively
rare around Hawaii, but have been
sighted around numerous islands. Three
U.S. stocks exist for this species:
Hawaii, Western North Atlantic, and
Northern Gulf of Mexico. The best
available abundance estimate for the
Hawaii stock is 956 animals and there
are no data available on current
population trend. Pygmy killer whales
are not listed under the ESA nor
depleted under the MMPA.

Pygmy Sperm Whale

Pygmy sperm whales are found in
tropical, subtropical, and temperate
waters worldwide. They are most
common along the continental shelf
edge and slope. Pygmy sperm whales
are often seen alone or in groups of 6—
7 animals, but are considered quite
timid. For management purposes, this
species has been divided into four
stocks within U.S. waters: Hawaii,
California/Oregon/Washington,
Northern Gulf of Mexico, and the
Western North Atlantic stock. The best
available abundance estimate for the
Hawaii stock is 7,138 animals and there
is no data available on current
population trend. Pygmy sperm whales
are not listed under the ESA nor
depleted under the MMPA.

Bottlenose Dolphin

Bottlenose dolphins are found in
temperate and tropical waters
worldwide. Some populations migrate
into bays, estuaries, and rivers, while
others inhabit pelagic waters near the
continental shelf. Bottlenose dolphins
are often seen in groups of two to 15
animals, but offshore herds sometimes
reach several hundred. There are 11
stocks of bottlenose dolphins in U.S
waters, and animals within HSWAC’s
proposed project area would be part of
the Hawaiian Islands stock complex.
Recent data suggests that there may be
distinct resident populations of
bottlenose dolphins at each of the four
main Hawaiian Island groups—Kauai
and Niihau, Oahu, the Four-Islands
region, and Hawaii. Limited surveys
have been done for the Oahu stock and
there is no precise population estimate
for this area. Group sizes of bottlenose
sightings around Oahu range from three
to 24. The best available abundance
estimate for the Hawaiian pelagic stock
(between the 1,000 m isobaths and the
EEZ boundary) is 3,178 animals.

Population trends for all U.S. stocks are
currently unknown. Bottlenose dolphins
are not listed under the ESA and only
the Western North Atlantic coastal stock
is depleted under the MMPA.

Fraser’s Dolphin

Fraser’s dolphins are found in warm
temperate, subtropical, and tropical
waters worldwide. They usually occur
in deep waters associated with areas of
upwelling. Fraser’s dolphins are usually
found in tight groups averaging 10—-100
animals and may be seen in mixed
schools with false killer whales, melon-
headed whales, Risso’s dolphins, and
short-finned pilot whales. For stock
assessment purposes, there is a single
Pacific management stock including
animals found within the Hawaiian
Islands EEZ and in surrounding
international waters. The best available
abundance estimate for this stock is
10,266 animals. There are no data
available on current population trend.
Fraser’s dolphins are not listed under
the ESA nor depleted under the MMPA.
Risso’s Dolphin

Risso’s dolphins are found in
temperate, subtropical, and tropical
waters worldwide that are generally
deeper than 1,000 m. Their group size
averages 10—-30 animals, but they are
also seen alone, in pairs, and in much
larger aggregations. There are two stocks
within the Pacific U.S. EEZ: Hawaii and
waters off California, Oregon, and
Washington. The best available
abundance estimate for the Hawaii stock
is 2,372 animals and no data are
available on current population trend.
Risso’s dolphins are not listed under the
ESA nor depleted under the MMPA.

Rough-Toothed Dolphin

Rough-toothed dolphins prefer deeper
areas of tropical and warm temperate
waters worldwide. This species usually
occurs in tight groups of 10-20 animals
and is often associated with short-
finned pilot whales, bottlenose
dolphins, pantropical spotted dolphins,
and spinner dolphins. There are two
Pacific management stocks of rough-
toothed dolphins: Hawaii and American
Samoa. The best available abundance
estimate for the Hawaii stock is 8,709
animals, but there are no data available
on current population trend. Rough-
toothed dolphins are not listed under
the ESA nor depleted under the MMPA.

Spinner Dolphin

Spinner dolphins are found in all
tropical and subtropical oceans. They
are most common in deep ocean waters,

but the Hawaii population has a more
coastal distribution. Around Hawaii,
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spinner dolphins often rest in bays and
protected areas during the day and feed
offshore at night. Spinner dolphins
groups can reach up to several thousand
animals and they often school with
other dolphin species. Spinner dolphins
living around Hawaiian Islands are part
of the Hawaii stock complex, which is
divided into six stocks: Hawaii Island,
Oahu/Four-Islands, Kauai/Niihau, Pearl
and Hermes Reef, Kure/Midway, and
Hawaii pelagic. No data on current
population sizes for any of the Hawaiian
Island stocks are available. In 2002, a
vessel survey estimated an abundance of
3,351 animals for the entire Hawaii
stock complex. Spinner dolphins
around Oahu typically remain within 8
km from shore and the average group
size is 24 animals. There are no data
available on the current population
trend. Spinner dolphins are not listed
under the ESA and only the eastern
stock in the Eastern Tropical Pacific
Ocean is depleted under the MMPA.

Pantropical Spotted Dolphin

Pantropical spotted dolphins are
found in tropical and subtropical waters
worldwide. Similar to the Hawaii stock
complex of spinner dolphins, spotted
dolphins spend the day in relatively
shallow water and move offshore at
night to search for prey. They often
occur in groups of several hundred to
1,000 animals and school with other
dolphin species. Pantropical spotted
dolphins are common and abundant
throughout the Hawaiian Islands. The
best available abundance estimate for
pantropical spotted dolphins within the
Hawaiian Islands EEZ is 8,978 animals.
No data are available on current
population trend. Pantropical spotted
dolphins are not listed under the ESA
and only the Pacific Northeastern
offshore stock is depleted under the
MMPA.

Hawaiian Monk Seal

Monk seals live in warm subtropical
waters and spend most of their time at
sea. They prefer waters surrounding
atolls, islands, and areas farther offshore
on reefs and submerged banks. When on
land, monk seals breed and haul out on
sandy beaches and volcanic rock. The
majority of monk seals live in six main
breeding subpopulations in the
Northwestern Hawaiian Islands. The
best estimate of the total Hawaiian
monk seal population is 1,161 animals.
The total number of individually
identifiable seals in the Main Hawaiian
Islands (based on sightings in 2008) is
113. The Main Hawaiian Islands monk
seal population appears to be increasing
by about 5.6 percent per year. Hawaiian
monk seals are listed as endangered

under the ESA and depleted under the
MMPA.

Potential Effects of the Specified
Activity on Marine Mammals

Elevated in-water sound levels from
pile driving in the proposed project area
may temporarily impact marine
mammal behavior. (Elevated in-air
sound levels are not a concern because
the distance to the Level B harassment
threshold for in-air sound (100 dB) does
not reach the nearest monk seal haul out
at Magic Island in Waikiki.) Marine
mammals are continually exposed to
many sources of sound. For example,
lightning, rain, sub-sea earthquakes, and
animals are natural sound sources
throughout the marine environment.
Marine mammals produce sounds in
various contexts and use sound for
various biological functions including:
(1) Social interactions; (2) foraging; (3)
orientation; and (4) predator detection.
Interference with producing or receiving
these sounds may result in adverse
impacts. Audible distance or received
levels depend on the sound source,
ambient noise, and the sensitivity of the
receptor (Richardson et al., 1995).
Marine mammal reactions to sound may
depend on sound frequency, ambient
sound, what the animal is doing, and
the animal’s distance from the sound
source (Southall et al., 2007).

Cetaceans are divided into three
functional hearing groups: low-
frequency, mid-frequency, and high-
frequency. Bryde’s whale, humpback
whale, and minke whale are considered
low-frequency cetaceans and the
estimated auditory bandwidth (lower to
upper frequency cut-off) ranges from 7
Hertz (Hz) to 22 kilohertz (kHz).
Blainville’s beaked whale, Cuvier’s
beaked whale, false killer whale,
Longman’s beaked whale, melon-headed
whale, short-finned pilot whale, pygmy
killer whale, and all dolphin species are
considered mid-frequency cetaceans
and their estimated auditory bandwidth
ranges from 150 Hz to 160 kHz. Dwarf
sperm whale and pygmy sperm whale
are considered high-frequency cetaceans
and their estimated auditory bandwidth
ranges from 200 Hz to 180 kHz (Southall
et al., 2007).

Pinnipeds produce a wide range of
social signals, most occurring at
relatively low frequencies (Southall et
al., 2007), suggesting that hearing is
keenest at these frequencies. Pinnipeds
communicate acoustically both on land
and underwater, but have different
hearing capabilities dependent upon the
medium (air or water). Based on
numerous studies, as summarized in
Southall et al. (2007), pinnipeds are
more sensitive to a broader range of

sound frequencies underwater than in
air. Underwater, pinnipeds can hear
frequencies from 75 Hz to 75 kHz. In air,
pinnipeds can hear frequencies from 75
Hz to 30 kHz (Southall et al., 2007).
However, based on underwater
audiograms for a single animal, the in-
water hearing range of Hawaiian monk
seals may be narrower than other
pinnipeds. Thomas et al., (1990)
showed that one Hawaiian monk seal’s
in-water hearing ranged from 2 kHz to
48 kHz with the most sensitivity
between 12 kHz and 28 kHz.

Hearing Impairment

Marine mammals may experience
temporary or permanent hearing
impairment when exposed to loud
sounds. Hearing impairment is
classified by temporary threshold shift
(TTS) and permanent threshold shift
(PTS). There are no empirical data for
when PTS first occurs in marine
mammals; therefore, it must be
estimated from when TTS first occurs
and from the rate of TTS growth with
increasing exposure levels. PTS is likely
if the animal’s hearing threshold is
reduced by 240 dB of TTS. PTS is
considered auditory injury (Southall et
al., 2007) and occurs in a specific
frequency range and amount. Irreparable
damage to the inner or outer cochlear
hair cells may cause PTS; however,
other mechanisms are also involved,
such as exceeding the elastic limits of
certain tissues and membranes in the
middle and inner ears and resultant
changes in the chemical composition of
the inner ear fluids (Southall et al.,
2007). Due to proposed mitigation
measures and source levels in the
proposed project area, NMFS does not
expect marine mammals to be exposed
to PTS levels.

To avoid the potential for injury,
NMEFS (1995, 2000) concluded that
cetaceans should not be exposed to
pulsed underwater noise at received
levels exceeding 180 dB re: 1 uPa. The
180 dB re: 1 pPa (rms) criterion is the
received level which NMFS first applied
before additional TTS measurements for
marine mammals became available,
when one could not be certain that there
would be no injurious effects, auditory
or otherwise, to marine mammals at
higher sound levels. The 180 dB level is
often used to establish a shutdown zone
to protect cetaceans from potential for
injury. NMFS also assumes that
cetaceans exposed to levels exceeding
160 dB re: 1 uPa (rms) may experience
Level B harassment.

Temporary Threshold Shift (TTS)

TTS is the mildest form of hearing
impairment that can occur during
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exposure to a loud sound (Kryter, 1985).
While experiencing TTS, the hearing
threshold rises and a sound must be
louder in order to be heard. TTS can last
from minutes or hours to days, occurs
in specific frequency ranges (i.e., an
animal might only have a temporary
loss of hearing sensitivity between the
frequencies of 1 and 10 kHz), and can
occur to varying degrees (e.g., an
animal’s hearing sensitivity might be
reduced by 6 dB or by 30 dB). For sound
exposures at or somewhat above the
TTS-onset threshold, hearing sensitivity
recovers rapidly after exposure to the
sound ends.

Few data on sound levels and
durations necessary to elicit mild TTS
have been obtained for marine
mammals. Southall et al. (2007)
considers a 6 dB TTS (i.e., baseline
thresholds are elevated by 6 dB)
sufficient to be recognized as an
unequivocal deviation and thus a
sufficient definition of TTS-onset.
Because it is non-injurious, NMFS
considers TTS as Level B harassment
that is mediated by physiological effects
on the auditory system; however, NMFS
does not consider onset TTS to be the
lowest level at which Level B
harassment may occur.

Researchers have derived TTS
information for odontocetes (toothed
whales) from studies on the bottlenose
dolphin and beluga. For the one harbor
porpoise tested, the received level of
airgun sound that elicited onset of TTS
was lower (Lucke et al., 2009). If these
results from a single animal are
representative, it is inappropriate to
assume that onset of TTS occurs at
similar received levels in all
odontocetes (cf. Southall et al., 2007).
Some cetaceans apparently can incur
TTS at considerably lower sound
exposures than are necessary to elicit
TTS in the beluga or bottlenose dolphin.

For baleen whales, there are no data,
direct or indirect, on levels or properties
of sound that are required to induce
TTS. The frequencies to which baleen
whales are most sensitive are assumed
to be lower than those to which
odontocetes are most sensitive, and
natural background noise levels at those
low frequencies tend to be higher. As a
result, auditory thresholds of baleen
whales within their frequency band of
best hearing are believed to be higher
(less sensitive) than are those of
odontocetes at their best frequencies
(Clark and Ellison, 2004). From this, it
is suspected that received levels causing
TTS onset may also be higher in baleen
whales (Southall et al., 2007).

For pinnipeds, sound exposures that
elicit TTS underwater have been
measured in harbor seals, California sea

lions, and northern elephant seals.
Exposures to nonpulse sound over
different periods of time showed a
difference in TTS-onset between species
(Kastak et al., 2005). Data suggest that
harbor seals experience TTS-onset at a
lower sound exposure level than other
pinnipeds. Only one study has been
done on underwater TTS-onset in
pinnipeds exposed to pulse sounds.
Finneran et al. (2003) showed no
measureable TTS in two California sea
lions following exposures to a
transducer.

Marine mammal hearing plays a
critical role in communication with
conspecifics and in interpretation of
environmental cues for purposes such
as predator avoidance and prey capture.
Depending on the degree (elevation of
threshold in dB), duration (i.e., recovery
time), and frequency range of TTS and
the context in which it is experienced,
TTS can have effects on marine
mammals ranging from discountable to
serious. For example, a marine mammal
may be able to readily compensate for
a brief, relatively small amount of TTS
in a non-critical frequency range that
takes place during a time when the
animal is traveling through the open
ocean, where ambient noise is lower
and there are not as many competing
sounds present. Alternatively, a larger
amount and longer duration of TTS
sustained during a time when
communication is critical for successful
mother/calf interactions could have
more serious impacts if it were in the
same frequency band as the necessary
vocalizations and of a severity that it
impeded communication. The fact that
animals exposed to levels and durations
of sound that would be expected to
result in this physiological response
would also be expected to have
behavioral responses of a comparatively
more severe or sustained nature is also
notable and potentially of more
importance than the simple existence of
a TTS. For HSWAC’s proposed project,
NMFS expects cases of TTS to be
improbable given: (1) The limited
amount of pile driving over a 1-year
period; (2) the motility of free-ranging
marine mammals in the water column;
and (3) the propensity for marine
mammals to avoid obtrusive sounds.

Behavioral Effects

Behavioral disturbance includes a
variety of effects, including subtle to
conspicuous changes in behavior,
movement, and displacement. Marine
mammal reactions to sound, if any,
depend on species, state of maturity,
experience, current activity,
reproductive state, time of day, and
many other factors (Richardson et al.,

1995; Wartzok et al., 2004; Southall et
al., 2007; Weilgart, 2007). If a marine
mammal does react briefly to an
underwater sound by changing its
behavior or moving a small distance, the
impacts of the change are unlikely to be
significant to the individual, let alone
the stock or population. However, if a
sound source displaces marine
mammals from an important feeding or
breeding area for a prolonged period,
impacts on individuals and populations
could be significant (e.g., Lusseau and
Bejder, 2007; Weilgart, 2007). Given the
many uncertainties in predicting the
quantity and types of impacts of noise
on marine mammals, it is common
practice to estimate how many
mammals would be present within a
particular proximity to activities and/or
exposed to a particular level of sound.
In most cases, this approach likely
overestimates the numbers of marine
mammals that would be affected in
some biologically-important manner.

Continuous Sound

Southall et al. (2007) summarizes
numerous behavioral observations made
of low-frequency cetaceans to a range of
nonpulse sound sources, such as
vibratory pile driving. Generally, the
data suggest no or limited responses to
received levels of 90-120 dB (rms) and
an increasing probability of behavioral
effects in the 120-160 dB (rms) range.
However, differences in source
proximity, novelty of the sound,
operational features, etc., seem to be at
least as important as exposure level
when predicting behavioral response.
Southall et al. (2007) also summarizes
numerous mid-frequency cetaceans
have also been observed responding to
nonpulse sounds such as pingers, vessel
noise, sonar, and playbacks of drilling
sounds. Again, contextual variables
seem to play a large role in behavioral
response. In some studies, animals
responded with high severity scores
while others did not respond even at
higher exposure levels. There are also
notable differences in results from field
versus laboratory conditions. While
multiple controlled studies of high-
frequency cetaceans to nonpulse sound
have been conducted, only one species
(harbor porpoise) has been extensively
studied. The data suggest that harbor
porpoises may be sensitive to lower
received levels than some other taxa.
Wild harbor porpoises avoided all
recorded exposures above 140 dB (rms),
but it is unknown whether this type of
behavioral response translates to other
high-frequency cetaceans (Southall et
al., 2007).

There are limited data available on
the behavioral effects of continuous
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sound (e.g., vibratory pile driving) on
pinnipeds while underwater; however,
field and captive studies to date
collectively suggest that pinnipeds do
not react strongly to exposures between
90 and 140 dB re: 1 microPa; no data
exist from exposures at higher levels.
Jacobs and Terhune (2002) observed
wild harbor seal reactions to high-
frequency acoustic harassment devices
around nine sites. Seals came within
44 m of the active acoustic harassment
devices and failed to demonstrate any
behavioral response when received
SPLs were estimated at 120-130 dB. In
a captive study (Kastelein, 2006),
scientists subjected a group of seals to
non-pulse sounds between 8 and 16
kHz. Exposures between 80 and 107 dB
did not induce strong behavioral
responses; however, a single observation
from 100 to 110 dB indicated an
avoidance response. The seals returned
to baseline conditions shortly following
exposure. Southall et al. (2007) notes
contextual differences between these
two studies; the captive animals were
not reinforced with food for remaining
in the noise fields, whereas free-ranging
animals may have been more tolerant of
exposures because of motivation to
return to a safe location or approach
enclosures holding prey items.

Impulse Sounds

Southall et al. (2007) addresses
behavioral responses of marine
mammals to impulse sounds (like
impact pile driving). The studies that
address the responses of mid-frequency
cetaceans to impulse sounds include
data gathered both in the field and the
laboratory and related to several
different sound sources, including:
Small explosives, airgun arrays, pulse
sequences, and natural and artificial
pulses. The data show no clear
indication of increasing probability and
severity of response with increasing
received level. Behavioral responses
seem to vary depending on species and
stimuli. Data on behavioral responses of
high-frequency cetaceans to multiple
pulses are not available.

The studies that address the responses
of pinnipeds in water to impulse sounds
include data gathered in the field and
related to several different sources,
including: Small explosives, impact pile
driving, and airgun arrays. Quantitative
data on reactions of pinnipeds to
impulse sounds are limited, but a
general finding is that exposures in the
150 to 180 dB range generally have
limited potential to induce avoidance
behavior (Southall et al., 2007).

Anticipated Effects on Habitat

No permanent detrimental impacts to
marine mammal habitat are expected to
result from the proposed project. Pile
driving (resulting in temporary
ensonification) may impact prey species
and marine mammals by resulting in
avoidance or abandonment of the area
and increased turbidity; however, these
impacts are expected to be localized and
temporary. The receiving pit would be
backfilled after construction and while
the intake and discharge pipes would
take up a limited amount of space on
the seafloor, there are no expected
adverse impacts to marine mammal
habitat. The pipelines would actually
create additional benthic habitat for
coral recruitment and growth of fish
communities by increasing surface area.
The discharge pipe would return
slightly cooler, nutrient-rich water to
the ocean. However, the discharge water
would be within one degree of ambient
seawater temperature and is not
expected to affect marine mammal
habitat.

Proposed Mitigation

In order to issue an IHA under section
101(a)(5)(D) of the MMPA, NMFS must
set forth the permissible methods of
taking pursuant to such activity, and
other means of effecting the least
practicable adverse impact on such
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and on the availability of
such species or stock for taking for
certain subsistence uses. HSWAC
proposed the following mitigation
measures to minimize adverse impacts
to marine mammals:

Temporal Restrictions

Based on NMFS’ recommendation,
HSWAC would not conduct any
vibratory pile driving from December 1
through March 31. This is the peak
humpback whale season for Hawaii and
there is a possibility that humpback
whales may occur within the proposed
HSWAC project site. HSWAC agreed to
restrict vibratory pile driving because
elevated sound levels (120 dB or higher)
from this activity could extend out
4,700 m from the source and monitoring
such a large area in order to prevent
Level B harassment is not feasible.

HSWAC may still conduct impact pile
driving during the humpback whale
season (with an additional mitigation
measure). The distance to the Level B
harassment zone for impact pile driving
is much smaller (1,000 m) and HSWAC
would monitor this area and stop pile
driving in order to prevent Level B

harassment of humpback whales

(see next section). Further temporal
restrictions are not practicable for
HSWAC because pile driving cannot be
conducted during summer months due
to swells on the south shore of Oahu.

Establishment of an Exclusion Zone

The purpose of HSWAC’s proposed
exclusion zone is to prevent Level A
harassment (injury) of any marine
mammal species and Level B
harassment of humpback whales.
During all in-water impact pile driving,
HSWAC would establish a radius
around each pile driving site that would
be continuously monitored for marine
mammals. If a marine mammal is
observed nearing or entering this
perimeter, HSWAC would stop pile
driving operations to prevent marine
mammals from being exposed to sounds
at or above 180 dB. More specifically,
HSWAC would monitor a 91-m distance
around each pile driving site. This area
would encompass the estimated 180-dB
isopleth of 47 m, within which injury
could occur, plus an additional 44-m
buffer. The exclusion zone would be
monitored 30 minutes before and during
all impact pile driving to ensure that no
marine mammals enter the 91-m radius.
One protected species observer would
be located on the pile driver barge to
perform monitoring.

Based on NMFS’ recommendation,
HSWAC would extend the exclusion
zone to 1,000 m for all large whales
from December 1 through March 31. The
purpose would be to prevent Level B
harassment of humpback whales during
Hawaii’s peak humpback whale season.

Once in-situ underwater sound
measurements are taken, the exclusion
zone may be adjusted accordingly so
that marine mammals are not exposed to
Level A harassment sound pressure
levels. An exclusion zone does not need
to be established during vibratory pile
driving because source levels would not
exceed the Level A harassment
threshold.

Pile Driving Shut Down and Delay
Procedures

If a protected species observer sees a
marine mammal approaching or
entering the 91-m exclusion zone (or a
large whale approaching or entering the
1,000-m exclusion zone from December
1 through March 31) prior to start of
impact pile driving, the observer would
notify the on-site project lead (or other
authorized individual) who would then
be required to delay pile driving until
the marine mammal has moved away or
if the animal has not been resighted
within NMFS’ recommended 15
minutes for pinnipeds or 60 minutes for



Federal Register/Vol. 77, No. 142/ Tuesday, July 24, 2012/ Notices

43267

cetaceans. If a marine mammal is
sighted entering or on a path toward the
91-m exclusion zone (or a large whale
approaching or entering the 1,000-m
exclusion zone from December 1
through March 31) during pile driving,
pile driving would cease until that
animal is on a path away from the
exclusion zone or NMFS’ recommended
15/60 minutes has lapsed since the last
sighting.

Soft-Start Procedures

A “‘soft-start” technique is intended to
allow marine mammals to vacate the
area before the pile driver reaches full
power. HSWAC would implement this
technique by initiating pile driving at an
energy level of about 40-60 percent.
This level would be maintained for at
least 5 minutes before gradually
increasing the energy to full power.
Soft-start procedures would be
conducted prior to driving each pile if
hammering ceases for more than 15
minutes.

Proposed Monitoring and Reporting

In order to issue an IHA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
“requirements pertaining to the
monitoring and reporting of such
taking.” The MMPA implementing
regulations at 50 CFR 216.104 (a)(13)
indicate that requests for IHAs must
include the suggested means of
accomplishing the necessary monitoring
and reporting that will result in
increased knowledge of the species and
of the level of taking or impacts on
populations of marine mammals that are
expected to be present.

HSWAC would perform in-situ
underwater sound monitoring during
sheet pile and test pile driving
operations to verify source levels and
ensure that the harassment isopleths are
not extending past the calculated
distances described in this notice. If
necessary, the 91-m exclusion zone
would be expanded to include sound
levels reaching 180 dB.

In addition to monitoring the 91-m
exclusion zone, HSWAC would
designate an observer to monitor the
160-dB zone around the sound source
during all pipe pile driving (impact pile
driving) operations. This observer
would also be stationed on the pile
driving rig and would be responsible for
monitoring from the 91-m exclusion
zone out to the Level B harassment zone
at 1,000 m. The purpose of this observer
would be to: (1) Conduct behavioral
monitoring of marine mammals and
record any Level B takes of marine
mammals that occur during pipe pile
driving operations; and (2) notify the

onsite project lead (or other authorized
individual) if a large whale is seen
approaching or entering the 1,000-m
exclusion zone from December 1
through March 31.

During at least 5 of the 16 days of
sheet (i.e., vibratory) pile driving
operations, HSWAC would designate
two additional observers to monitor the
120-dB zone around the sound source.
These observers would be stationed on
a small power boat with an operator and
would travel in a semi-circular route
about 3.1 km from the sound source in
order to observe and record any marine
mammals that could be exposed to
sound levels between 120-180 dB.
Maximum travel speed would be 10
nautical miles per hour. Monitoring
would begin 40 minutes prior to the
start of sheet pile driving operations in
order to observe whether any marine
mammals in the area remained once pile
driving operations started. Monitoring
would continue during sheet pile
driving operations and the observer
would record all marine mammal
sightings and behavior. At a minimum,
monitoring of the 120-dB zone would
occur on the first and second day of pile
driving operations, followed by the fifth
day, the tenth day, and fifteenth day.
Observer data from the 120-180 dB area
(for both pipe and sheet pile driving)
would be used to validate take estimates
and evaluate the behavioral impacts that
pile driving has on marine mammals.

Protected species observers would be
provided with the equipment necessary
to effectively monitor for marine
mammals (for example, high-quality
binoculars, spotting scopes, compass,
and range-finder) in order to determine
if animals have entered into the
exclusion zone or Level B harassment
isopleth and to record species,
behaviors, and responses to pile driving.
If in-situ underwater sound monitoring
indicates that threshold isopleths are
greater than originally calculated,
HSWAC would contact NMFS within 48
hours and make the necessary
adjustments. Protected species observers
would be required to submit a report to
NMFS within 90 days of completion of
pile driving. The report would include
data from marine mammal sightings
(such as species, group size, and
behavior), any observed reactions to
construction, distance to operating pile
hammer, and construction activities
occurring at time of sighting.

In the unanticipated event that the
specified activity clearly causes the take
of a marine mammal in a manner
prohibited by the IHA, such as an injury
(Level A harassment), serious injury, or
mortality (e.g., ship-strike or gear
interaction), HSWAC would

immediately cease the specified
activities and report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, at 301-427-8401 and/or by
email to Michael Payne@noaa.gov and
Michelle.Magliocca@noaa.gov and the
Pacific Islands Regional Stranding
Coordinator at 808—-944-2269
(David.Schofield@noaa.gov). The report
must include the following information:

e Time, date, and location (latitude/
longitude) of the incident;

e Name and type of vessel involved;

e Vessel’s speed during and leading
up to the incident;

e Description of the incident;

e Status of all sound source use in the
24 hours preceding the incident;

e Water depth;

¢ Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

¢ Description of all marine mammal
observations in the 24 hours preceding
the incident;

e Species identification or
description of the animal(s) involved;

e Fate of the animal(s); and

e Photographs or video footage of the
animal(s) (if equipment is available).

Activities would not resume until
NMFS is able to review the
circumstances of the prohibited take.
NMFS would work with HSWAC to
determine what is necessary to
minimize the likelihood of further
prohibited take and ensure MMPA
compliance. HSWAC would not resume
their activities until notified by NMFS
via letter, email, or telephone.

In the event that HSWAC discovers an
injured or dead marine mammal, and
the lead observer determines that the
cause of the injury or death is unknown
and the death is relatively recent (i.e., in
less than a moderate state of
decomposition as described in the next
paragraph), HSWAC would immediately
report the incident to the Chief of the
Permits and Conservation Division,
Office of Protected Resources, NMFS, at
301—427-8401 and/or by email to
Michael Payne@noaa.gov and
Michelle.Magliocca@noaa.gov and the
Pacific Islands Regional Stranding
Coordinator at 808-973-2941
(David.Schofield@noaa.gov). The report
would include the same information
identified in the paragraph above.
Activities could continue while NMFS
reviews the circumstances of the
incident. NMFS would work with
HSWAC to determine whether
modifications in the activities are
appropriate.

In the event that HSWAC discovers an
injured or dead marine mammal, and
the lead observer determines that the
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injury or death is not associated with or
related to the activities authorized in the
THA (e.g., previously wounded animal,
carcass with moderate to advanced
decomposition, or scavenger damage),
HSWAC would report the incident to
the Chief of the Permits and
Conservation Division, Office of
Protected Resources, NMFS, at 301—
427-8401 and/or by email to

Michael Payne@noaa.gov and
Michelle.Magliocca@noaa.gov and the
Pacific Islands Regional Stranding
Coordinator at 808—-944-2269
(David.Schofield@noaa.gov), within 24
hours of the discovery. HSWAC would
provide photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS.

Estimated Take by Incidental
Harassment

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as: any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].

Based on the application and
subsequent analysis, the impact of the
described pile driving operations (taking
into account proposed mitigation and
monitoring measures) may result in, at
most, short-term modification of
behavior by small numbers of marine

mammals. Marine mammals may avoid
the area or temporarily change their
behavior at time of exposure.

Current NMFS practice regarding
exposure of marine mammals to
anthropogenic noise is that in order to
avoid the potential for injury (PTS),
cetaceans and pinnipeds should not be
exposed to impulsive sounds of 180 and
190 dB or above, respectively. This level
is considered precautionary as it is
likely that more intense sounds would
be required before injury would actually
occur (Southall et al., 2007). Potential
for behavioral harassment (Level B) is
considered to have occurred when
marine mammals are exposed to sounds
at or above 160 dB for impulse sound
(such as impact pile driving) and 120 dB
for continuous sound (such as vibratory
pile driving). Table 2 summarized the
distances to NMFS’ harassment
thresholds from each type of pile
driving activity. Based on this
information, and considering the
proposed mitigation measures, marine
mammals would not likely be exposed
to sound levels reaching 180 dB (Level
A harassment) or higher.

HSWAC initially requested marine
mammal takes for all species that could
potentially be around Hawaii at any
point during the year. However, as
noted in the Description of Marine
Mammals in the Area of the Specified
Activity section of this document, some
species only occur during winter
months or are considered rare around
Hawaii. Based on further consultation
with the NMFS Pacific Islands Region
and Pacific Islands Fisheries Science
Center, NMFS is proposing to authorize
the amount of take detailed in Table 4.

These numbers are based on species
density around Hawaii, taking habitat
preference, seasonality, average group
size, and number of pile driving days
into consideration.

Where applicable, the density of each
species was applied to the largest Level
B harassment isopleth (4,700 m) and
multiplied by the maximum number of
pile driving days. For example, the
density estimate for dwarf sperm whales
is 0.31 animals within the 120 dB
isopleth. This number was rounded to
one and multiplied by the number of
total pile driving days (72). For some
species, only vibratory pile driving
duration (16 days) was used to calculate
take due to the following: (1) The Level
B harassment zone for impact pile
driving is relatively small (1,000 m); (2)
impact pile driving would occur in
relatively shallow water; and (3) some
species prefer deep water and are
unlikely to occur within the 1,000-m
radius. Beaked whales were lumped
together due to the difficulty in
identifying them to the species level.
Although vibratory pile driving would
be prohibited from December through
March, there is still a possibility of some
large whales (humpbacks and minkes)
being in the area during November or
April. Therefore, based on the number
of pile driving days, NMFS estimated
that 16 humpbacks and 16 minke
whales may be exposed to Level B
harassment from vibratory pile driving
during this time. The proposed take
numbers in Table 4 are conservative in
that they indicate the maximum number
of animals expected to occur within the
largest Level B harassment isopleth
(4,700 m).

TABLE 4—PROPOSED TAKES FOR MARINE MAMMALS DURING PILE DRIVING OPERATIONS

IfExpect.(te)d take Efxpect_ed take
Density within rom vibratory rom impact
Species theap;gect leclj?ar?sr:t\glmf %‘;S;:;gnf Proposed take
number of pile | number of pile
driving days) driving days)
Beaked whales (Blainville’s, Cuvier's, LONgman’s) ........ccccccceveeeiieenienneennens 0.08 16 0 16
Bryde’s Whale ........occoiiiiiiic 0.01 16 0 16
Dwarf sperm whale 0.31 16 56 72
False Killer Whale ...........ccooiiiiiiiii s 0.05 16 0 16
HUmMPDbAack Whale .......couoiiiiiiee e n/a 16 0 16
Melon-headed whale . 0.10 16 0 16
MINKE WRaIE ... n/a 16 0 16
Short-finned pilot Whale ..o 0.65 16 56 72
Pygmy Killer Whale ...........cooociiiiiiiiei e 0.02 16 0 16
Pygmy sperm Whale ... 0.13 16 0 16
Bottlenose doIPhin ........ooiiiiiiee e N/ | e | e 1216
Fraser’s dolphin ..... 0.02 16 0 16
Risso’s dolphin .............. 0.11 16 0 16
Rough-toothed dolphin .... 0.35 16 0 16
Spinner dolphin .........cccceceniene N/A | o | e 2384
Pantropical spotted doIphin ... 0.87 16 0 16
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TABLE 4—PROPOSED TAKES FOR MARINE MAMMALS DURING PILE DRIVING OPERATIONS—Continued

Expected take

Expected take

: s from vibratory from impact
Density within : . - L
. p pile driving pile driving
Species theaegcgect (density x (density x Proposed take
number of pile | number of pile
driving days) driving days)
MONK SEAI ... N/A | oo | e 3128

1There is no density estimate for bottlenose dolphins around Hawaii, so the minimum group size (3) was multiplied by the total number of pile

driving days (72).

2There is no density estimate for spinner dolphins around Hawaii, so the average group size (24) was multiplied by the number of vibratory
pile driving days (16). Spinner dolphins are seen more frequently than bottlenose dolphins, but are unlikely to occur within the Level B harass-
ment zone during impact pile driving due to their preference for deeper waters.

3 A maximum of four different monk seals have been seen hauled out around the south shore of Oahu, with one or two hauled out at any given
time. NMFS Pacific Islands Fisheries Science Center estimates the population by multiplying beach counts by three. Therefore, we assume that
12 monk seals may reside around the south shore of Oahu with about four of them hauled out at any given time and others offshore traveling or
foraging. The estimate of monk seals that may be in the water (8) was multiplied by the number of vibratory pile driving days (16). Impact pile
driving was discounted because of the relatively small harassment zone and limited hours of activity (15-60 minutes/day).

Negligible Impact and Small Numbers
Analysis and Determination

NMFS has defined “negligible
impact” in 50 CFR 216.103 as “* * * an
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival.” In making a
negligible impact determination, NMFS
considers a number of factors which
include, but are not limited to, number
of anticipated injuries or mortalities
(none of which would be authorized
here), number, nature, intensity, and
duration of Level B harassment, and the
context in which takes occur.

As described above, marine mammals
would not be exposed to activities or
sound levels which would result in
injury (PTS), serious injury, or
mortality. Rather, NMFS expects that
some marine mammals may be exposed
to elevated sound levels which would
result in Level B behavioral harassment.
No impacts to marine mammal
reproduction are expected because the
closest known monk seal haul out is
outside of the Level B harassment zone
for in-air sound and proposed
mitigation and monitoring measures
would prevent harassment of humpback
whales during the peak humpback
whale season. During winter months,
humpback whales migrate to Hawaii.
Some level of socializing, breeding, and/
or calving is thought to take place along
the south of Oahu. The highest
estimates of humpback whale surface
density occur around Maui, Molokai,
and Lanai; however, there are estimated
areas of high humpback whale surface
density around the other islands and
humpbacks may be present around
Oahu’s south shore during winter
months (Mobley et al., 2001). While the
Hawaiian Islands Humpback Whale
National Marine Sanctuary includes

part of Oahu’s south shore, NMFS does
not expect sound levels at or above 120
dB from pile driving to reach the
sanctuary boundary. Otherwise, the
proposed project area is not considered
significant habitat for marine mammals.

Proposed mitigation and monitoring
measures are expected to prevent
impacts to cetacean reproduction.
Marine mammals may avoid the area
around the hammer, thereby reducing
their exposure to elevated sound levels.
NMFS expects any impacts to marine
mammal behavior to be temporary,
Level B harassment (e.g., avoidance or
alteration of behavior). HSWAC expects
that a maximum of 72 pile driving days
may occur over a 1-year period. Marine
mammal injury or mortality is not
likely, as the 180-dB isopleth (NMFS’
Level A harassment threshold for
cetaceans) for the impact hammer is
expected to be no more than 47 m from
the sound source. The 190 dB isopleth
(NMFS'’ Level A harassment threshold
for pinnipeds) would be even smaller.
Considering HSWAC'’s proposed
mitigation measures, NMFS expects any
changes to marine mammal behavior
from pile driving noise to be temporary.
The amount of take NMFS proposes to
authorize is considered small (less than
12 percent of each species) relative to
the estimated population sizes detailed
in Table 3 (less than 12 percent for two
species and less than seven percent for
all others). There is no anticipated effect
on annual rates of recruitment or
survival of affected marine mammals.

Based on the analysis of the likely
effects of pile driving on marine
mammals and their habitat, and
considering the proposed mitigation and
monitoring measures, NMFS
preliminarily determines that HSWAC’s
proposed pile driving activities would
result in the incidental take of small
numbers of marine mammals, by Level
B harassment only, and that the total

taking from will have a negligible
impact on the affected species or stocks.

Impact on Availability of Affected
Species for Taking for Subsistence Uses

There are no relevant subsistence uses
of marine mammals implicated by this
action.

Endangered Species Act (ESA)

The humpback whale and Hawaiian
monk seal are the only marine mammals
listed as endangered under the ESA
with confirmed or possible occurrence
in the proposed project area during pile
driving. Currently, no critical habitat
has been designated for either species
on or around Oahu. However, in June
2011, NMFS proposed revising the
Hawaiian monk seal critical habitat by
extending the current area around the
Northwestern Hawaiian Islands and
designating six new areas in the main
Hawaiian Islands. This would include
terrestrial and marine habitat from 5 m
inland from the shoreline extending
seaward to the 500-m depth contour
around Oahu. The Hawaii insular stock
of false killer whales is also currently
proposed for listing under the ESA.
Under section 7 of the ESA, the U.S.
Army Corps of Engineers (as the federal
permitting agency for HSWAC’s
proposed project) has begun
consultation with NMFS Pacific Islands
Region on the proposed seawater air
conditioning project. NMFS is also
consulting internally on the issuance of
an ITHA under section 101(a)(5)(D) of the
MMPA for this activity. Consultation
will be concluded prior to a
determination on the issuance of an
IHA.

National Environmental Policy Act
(NEPA)

In compliance with the National
Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.), as implemented
by the regulations published by the
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Council on Environmental Quality
(40 CFR parts 1500-1508), and NOAA
Administrative Order 216-6, NMFS is
preparing an Environmental Assessment
(EA) to consider the direct, indirect, and
cumulative effects to marine mammals
and other applicable environmental
resources resulting from issuance of a
1-year IHA and the potential issuance of
future authorizations for incidental
harassment for the ongoing project.
Upon completion, this EA will be
available on the NMFS Web site listed
in the beginning of this document (see
ADDRESSES). The U.S. Army Corps of
Engineers also prepared an
Environmental Impact Statement (EILS)
to consider the environmental effects
from the seawater air conditioning
project.

Dated: July 18, 2012.
Wanda Cain,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2012—-18087 Filed 7—23-12; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XC111

Taking and Importing Marine
Mammals; Taking Marine Mammals
Incidental to Coastal Commercial
Fireworks Displays at Monterey Bay
National Marine Sanctuary, CA

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of a letter of
authorization.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA) and implementing regulations,
notification is hereby given that a 5-year
Letter of Authorization (LOA) has been
issued to the Monterey Bay National
Marine Sanctuary (MBNMS) to
incidentally take, by Level B harassment
only, California sea lions (Zalophus
californianus) and harbor seals (Phoca
vitulina) incidental to professional
fireworks displays within the MBNMS.
DATES: This authorization is effective
from July 4, 2012, through July 3, 2017.
ADDRESSES: The LOA and supporting
documentation are available for review
in the Permits, and Conservation
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910, by contacting the
individual listed below (FOR FURTHER

INFORMATION CONTACT), or online at:
http://www.nmfs.noaa.gov/pr/permits/
incidental. htm#applications.
Documents cited in this notice may be
viewed, by appointment, during regular
business hours, at the aforementioned
address.

FOR FURTHER INFORMATION CONTACT: Ben
Laws, Office of Protected Resources,
NMFS, (301) 427—-8401.
SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) of the MMPA (16
U.S.C. 1361 et seq.) directs the Secretary
of Commerce (Secretary) upon request,
to allow, during periods of not more
than five consecutive years each, the
incidental, but not intentional, taking of
marine mammals by United States
citizens who engage in a specified
activity (other than commercial fishing)
within a specified geographical region,
if certain findings are made and
regulations are issued.

The Secretary shall grant the
authorization for incidental taking if
NMFS finds, after notice and
opportunity for public comment, that
the total of such taking during each five-
year (or less) period concerned, will
have a negligible impact on the species
or stock(s), will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and if the permissible methods of taking
and requirements pertaining to the
mitigation, monitoring and reporting of
such takings are set forth.

NMFS has defined “negligible
impact” in 50 CFR 216.103 as “* * * an
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival.”

In addition, NMFS must prescribe
regulations that include permissible
methods of taking and other means of
effecting the least practicable adverse
impact on the species and its habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance, and on the availability of
the species for subsistence uses. The
regulations must include requirements
for monitoring and reporting of such
taking.

Regulations governing the taking of
California sea lions and harbor seals, by
Level B harassment, incidental to
commercial fireworks displays within
the Monterey Bay National Marine
Sanctuary (MBNMS) became effective
on July 4, 2012, and remain in effect
until July 3, 2017. For detailed
information on this action, please refer

to the original Federal Register notice
(77 FR 31537, May 29, 2012). These
regulations include mitigation,
monitoring, and reporting requirements
for the incidental taking of marine
mammals during the fireworks displays
within the Sanctuary boundaries.

Summary of Request

On July 7, 2011, we received a request
for new regulations and a subsequent 5-
year LOA that would authorize take of
marine mammals incidental to fireworks
displays at the MBNMS. We first issued
an incidental harassment authorization
(IHA) under section 101(a)(5)(D) of the
MMPA to MBNMS on July 4, 2005 (70
FR 39235; July 7, 2005), and
subsequently issued 5-year regulations
governing the annual issuance of LOAs
under section 101(a)(5)(A) of the MMPA
(71 FR 40928; July 19, 2006). Upon
expiration of those regulations, NMFS
issued MBNMS an IHA (76 FR 29196;
May 20, 2011), which expired on July 3,
2012. A full description of fireworks
displays within the MBNMS can be
found in the proposed rule (77 FR
19976; April 3, 2012).

Under all previous authorizations,
MBNMS conducted activities as
described, implemented the required
mitigation measures, and conducted the
required monitoring. The total number
of potentially harassed pinnipeds for all
fireworks displays has been well below
the authorized limits as stated in the
authorizations.

No injuries or fatalities to marine
mammals have been reported as
resulting from any of the events. Hence,
monitoring results have supported our
findings that fireworks displays will
result in no more than Level B
behavioral harassment of small numbers
of California sea lions and harbor seals
and that the effects will be limited to
short-term behavioral changes,
including temporary abandonment of
haul-out areas to avoid the sights and
sounds of commercial fireworks.

Authorization

NMFS has issued an LOA to MBNMS
authorizing the Level B harassment of
marine mammals incidental to coastal
commercial fireworks displays within
the Sanctuary. Issuance of this LOA is
based on the results of past monitoring
reports which verify that the total
number of potentially harassed sea lions
and harbor seals was well below the
authorized limits. Based on these
findings and the information discussed
in the preamble to the final rule, the
activities described under this LOA will
have a negligible impact on marine
mammal stocks and will not have an
unmitigable adverse impact on the
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availability of the affected marine
mammal stock for subsistence uses. No
injury, serious injury, or mortality of
affected species is anticipated.

Dated: July 17, 2012.
Wanda Cain,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2012-17970 Filed 7-23-12; 8:45 am]
BILLING CODE 3510-22-P

COMMODITY FUTURES TRADING
COMMISSION

Agency Information Collection
Activities: Submission for OMB
Emergency Review; Comment
Request: Exemptive Order Regarding
Compliance With Certain Swap
Regulations

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) has submitted a request for
review and approval of an information
collection request (“ICR”) titled
“Exemptive Order Regarding
Compliance with Certain Swap
Regulations,” utilizing emergency
review procedures in accordance with
the Paperwork Reduction Act of 1995
(“PRA™), 44 U.S.C. 3501 et seq., and
Office of Management and Budget
(“OMB”’) regulation 5 CFR 1320.13. The
Commission is requesting that this
information collection be approved by
August 8, 2012. The Commission is
initially requesting a six-month
approval for this collection. The
Commission plans to follow this
emergency request with a request for a
3-year approval, through OMB’s normal
clearance procedures of OMB regulation
5 CFR 1320.10.

DATES: OMB approval has been
requested by August 8, 2012. Comments
must be submitted to OMB on or before
August 23, 2012.

ADDRESSES: Submit written comments
on the burden estimated or any other
aspect of the proposed information
collection to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Attention:
Desk Officer for CFTC, 725 17th Street,
Washington, DC 20503 or via electronic
mail to oira.submission@omb.eop.gov.
Please refer to Comments Proposed New
Information Collection—Exemptive
Order Regarding Compliance with
Certain Swap Regulations in any
correspondence. Comments also may be

submitted to the Commission by any of
the following methods:

o The Agency’s Web site, at http://
comments.cftc.gov/. Follow the
instructions for submitting comments
through the Web site.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street NW.,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
mail above.

e Federal eRulemaking Portal: http://
www.regulations.gov.

Please submit your comments to the
CFTC using only one method.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to www.cftc.gov. If
you wish the Commission to consider
information that you believe is exempt
from disclosure under the Freedom of
Information Act, a petition for
confidential treatment of the exempt
information may be submitted according
to the procedures established in § 145.9
of the Commission’s regulations.?

FOR FURTHER INFORMATION CONTACT:
Laura B. Badian, Counsel, at 202—418—
5969, lbadian@cftc.gov, Gail Scott,
Counsel, at 202—418-5139,
gscott@cftc.gov, Office of General
Counsel, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION: The
Commission has submitted a request for
review and approval of an ICR titled
“Exemptive Order Regarding
Compliance with Certain Swap
Regulations,” utilizing emergency
review procedures in accordance with
the PRA, 44 U.S.C. 3501 et seq., and
OMB regulation 5 CFR 1320.13. The
Commission is initially requesting a six-
month approval for this collection. The
Commission plans to follow this
emergency request with a request for a
3-year approval, through OMB’s normal
clearance procedures of OMB regulation
5 CFR 1320.10.

I. Background on Proposed Information
Collection Activities

A. Overview

Title VII of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (“Dodd-Frank Act”), Public Law
111-203, 124 Stat. 1376 (2010) amended
the Commodity Exchange Act (“CEA”)
to establish a new statutory framework
for swaps. To implement the Dodd-
Frank Act, the Commission has

1See 17 CFR 145.9.

promulgated, or proposed, rules and
regulations pursuant to the various new
provisions of the CEA, including those
specifically applicable to swap dealers
(“SDs”) and major swap participants
(“MSPs”). The Dodd-Frank Act requires
all swap dealers and major swap
participants to be registered with the
Commission. It contains definitions of
“swap,” “swap dealer” and ‘‘major
swap participant” but directs the
Commission to adopt regulations that
further define those terms. On May 23,
2012, the Commission adopted final
regulations further defining the terms
“swap dealer” and “major swap
participant.” On July 10, 2012, the
Commission adopted final regulations
further defining the term “swap” and
“security-based swap” in sections
712(d) and 721(c) of the Dodd-Frank Act
(the “Products Definitions Final
Rule”’).2 Registration of SDs and MSPs
will become mandatory on the later of
the effective date or the compliance date
of the Products Definitions Final Rule.

Recently, the Commission approved
for publication a proposed interpretive
guidance and policy statement (“Cross-
Border Interpretive Guidance”) on the
application of the CEA’s swap
provisions and the implementing
Commission regulations to cross-border
activities and transactions.3 The
Commission is not expected to adopt
the Cross-Border Interpretive Guidance
prior to the date that registration of SDs
and MSPs become mandatory (i.e., the
later of the effective date or compliance
date) of the Products Definitions Final
Rule.

Because the Cross-Border Interpretive
Guidance is not expected to be adopted
before the date upon which each then
existing SD and MSP must apply for
registration, the Commission has
proposed to provide temporary relief
under the Exemptive Order Regarding
Compliance with Certain Swap
Regulations (“Exemptive Order”)
pursuant to section 4(c) of the CEA.4
Specifically, the proposed relief would
allow non-U.S. SDs and non-U.S. MSPs
to delay compliance with certain Entity-
Level Requirements (as defined in the
Exemptive Order) of the CEA (and

2 See CFTC and Securities and Exchange
Commission (“SEC”), Further Definition of “Swap,”
“Security-Based Swap,” and ‘“‘Security-Based Swap
Agreement”’; Mixed Swaps; Security-Based Swap
Agreement Recordkeeping (July 10, 2012), available
at http://www.cftc.gov/ucm/groups/public/
@newsroom/documents/file/federalregister
071012c.pdf.

3 See Cross-Border Application of Certain Swaps
Provisions of the Commodity Exchange Act, 77 FR
41213, July 12, 2012.

4 See Exemptive Order Regarding Compliance
with Certain Swap Regulations, 77 FR 41110, July
12, 2012.
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Commission regulations promulgated
thereunder), subject to specified
conditions. Additionally, with respect
to transaction-level requirements of the
CEA (and Commission regulations
promulgated thereunder), the relief
would allow non-U.S. SDs and non-U.S.
MSPs, as well as foreign branches of
U.S. SDs and MSPs, to comply only
with those requirements as may be
required in the home jurisdiction of
such non-U.S. SDs and non-U.S. MSPs
(or in the case of foreign branches of a
U.S. SD or U.S. MSP, the foreign
location of the branch) for swaps with
non-U.S. counterparties. This relief
would become effective concurrently
with the date upon which SDs and
MSPs must first apply for registration
and expire 12 months following the
publication of the proposed Exemptive
Order in the Federal Register. Finally,
U.S. SDs and U.S. MSPs may delay
compliance with certain entity-level
requirements of the CEA (and
Commission regulations promulgated
thereunder) from the date upon which
SDs and MSPs must apply for
registration until January 1, 2013.

The conditions for relief set forth in
the Exemptive Order, which are
discussed below, have PRA
implications.

Under the PRA, Federal agencies must
obtain approval from the Office of
Management and Budget (“OMB”’) for
each collection of information they
conduct or sponsor. “Collection of
Information” is defined in 44 U.S.C.
3502(3) and 5 CFR 1320.3 and includes
agency requests or requirements that
members of the public submit reports,
keep records, or provide information to
a third party. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid control number. If
adopted, the collection of information
would be required in order for the
registrant to rely on the exemptive
relief. The Commission would protect
proprietary information in accordance
with the Freedom of Information Act
and 17 CFR part 145, “Commission
Records and Information.” In addition,
§ 8(a)(1) of the Act strictly prohibits the
Commission, unless specifically
authorized by the Act, from making
public “data and information that
would separately disclose the business
transactions or market positions of any
person and trade secrets or names of
customers.” > The Commission is also
required to protect certain information
contained in a government system of

57 U.S.C. 12(a)(1).

records according to the Privacy Act of
1974, 5 U.S.C. 552a.

B. Conditions to Relief

Under the proposed Exemptive Order,
anon-U.S. SD or non-U.S. MSP seeking
relief from the specified Entity-Level
Requirements must satisfy certain
conditions. First, the non-U.S. person
that is required to register as an SD or
MSP must apply to become registered as
such when registration is required.
Second, within 60 days of applying for
registration, the non-U.S. applicant
would be required to submit to the
National Futures Association (“NFA”’) a
compliance plan addressing how it
plans to comply, in good faith, with all
applicable requirements under the CEA
and related rules and regulations upon
the effective date of the Cross-Border
Interpretive Guidance.

At a minimum, such plan would
provide, for each Entity-Level and
Transaction-Level Requirement, a
description of: (1) Whether the non-U.S.
SD or non-U.S. MSP plans to comply
with each of the Entity-Level and
Transaction-Level Requirements that are
in effect at such time or plans to seek
a comparability determination and rely
on compliance with one or more of the
requirements of the home jurisdiction,
as applicable; and (2) to the extent that
the non-U.S. SD or non-U.S. MSP would
seek to comply with one or more of the
requirement(s) of the home jurisdiction,
a description of such requirement(s).
Such person would be permitted to
modify or alter the compliance plan as
appropriate, provided that they submit
any such amended plan to NFA.

Additionally, a U.S. SD or U.S. MSP
whose foreign branch seeks to rely on
the exemptive relief with respect to
swaps with non-U.S. counterparties
must submit a compliance plan
addressing how it plans to comply, in
good faith, with all applicable
Transaction-Level Requirements under
the CEA upon the expiration of the
proposed Exemptive Order.

The Commission anticipates that
compliance plans would be updated on
a periodic basis as new regulations are
adopted and come into effect. Such
updates would be submitted to NFA.
Any such submission would identify
the name of the registrant, the fact that
the submission is made in reliance upon
and pursuant to the exemptive relief,
and contact name and information.

II. Purpose and Proposed Use of
Information Collected

The proposed information collection
ensures that non-U.S. persons claiming
the exemption would be actively and
demonstrably considering and planning

for compliance with the Entity-Level
and Transaction-Level Requirements
under the CEA, as may be applicable. In
addition, the proposed information
collection ensures that foreign branches
of U.S. SDs and U.S. MSPs claiming the
exemption with respect to Transaction-
Level Requirements under the CEA are
similarly making a good-faith effort to
comply with these requirements.

Because the Commission’s proposed
Cross-Border Interpretive Guidance is
not expected to be adopted before the
date upon which each then existing SD
and MSP must apply for registration, the
Commission has proposed to provide
temporary relief for certain cross-border
activities and transactions under the
Exemptive Order pursuant to section
4(c) of the CEA.6 The Commission
requested OMB approval under the PRA
emergency clearance process for the
subject information collection because
the exemptive relief process is essential
to the mission of the agency and must
be in place well before the date the
registration requirements for SDs and
MSPs under other Dodd-Frank Act
implementing regulations become
mandatory. Approval through the
normal clearance procedures would
prevent the Commis